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CONSUMER  PRODUCT  SAFETY 
COMMISSION 
[16CFRPart  1025] 
ADJUDICATIVE  PROCEEDINGS 
Proposed  and  Interim  Rules  of  Practice 

The  Consumer  Product  Safety  Com¬ 
mission  in  this  document  proposes  rules 
of  practice  for  adjudicative  proceedings 
under  the  Consumer  Product  Safety  Act 
and  the  Flammable  Fabrics  Act.  Until 
final  rules  of  practice  are  issued,  the 
proposed  rules  will  serve  as  interim  rules 
of  practice  for  adjudicative  proceedings 
before  the  Commission. 

Although  notice  and  comment  are  not 
required  for  rules  of  agency  procedure  or 
practice  (5  U.S.C.  553(b)),  the  Com¬ 
mission  has  decided  to  solicit  public  com¬ 
ment  on  these  rules.  Comments  will  be 
received  on  or  before  August  22,  1974. 

The  niles  apply  to  adjudicative  pro¬ 
ceedings  under  sections  15  and  17  of  the 
Consumer  Product  Act  (15  U.S.C.  2064, 
2066)  and  sections  3  and  8(b)  of  the 
Flammable  Fabrics  Act  (15  U.S.C.  1092, 
1097(b)).  The  Federal  Trade  Commis¬ 
sion  rules  of  practice  (16  CFR  Parts  2 
through  4)  will  continue  to  apply  to  ad¬ 
judicative  proceedings  which  have  been 
instituted  and  consent  agreements  which 
are  in  negotiation  under  the  Flammable 
Fabrics  Act  prior  to  July  23,  1974.  How¬ 
ever,  as  to  any  adjudicative  proceedings 
or  negotiations  of  consent  agreements 
under  the  Flammable  Fabrics  Act  insti¬ 
tuted  hereafter,  all  existing  rules  and 
regulations  issued  by  the  Federal  Trade 
Commission  applicable  to  adjudicative 
proceedings  under  the  Flammable  Fab¬ 
rics  Act  are  superseded  by  these  pro¬ 
posed  and  interim  rules,  pursuant  to 
section  30(e)  (2)  of  the  Consumer  Prod¬ 
uct  Safety  Act  (15  U.S.C.  2079(e)  (2)). 

The  proposed  rules  do  not  provide  for 
specific  pre-adjudicative  procedures. 
However,  if  the  staff  cannot  reach  a 
settlement  within  a  short  time  following 
the  discovery  of  an  alleged  violation  of 
the  Flammable  Fabrics  Act  or  after  find¬ 
ing  action  is  necessary  under  the  Con¬ 
sumer  Product  Safety  Act,  the  staff  will 
request  that  the  Commission  make  a 
finding  that  there  is  reason  to  believe  an 
adjudicatory  proceeding  should  be 
initiated. 

It  is  the  Commission’s  policy  that  de¬ 
lay  in  the  settlement  process  will  be 
avoided  and  adjudicative  proceedings 
will  be  initiated,  in  appropriate  cases, 
without  extensive  delay  in  the  pre- 
adjudicative  process. 

The  proposed  rules  provide  at  I  1025.31 
that  proceedings  begin  by  the  issuance 
and  service  on  the  respondent  of  a  no¬ 
tice  of  enforcement.  Notice  to  the  public 
of  the  issues  to  be  heard  and  the  time 
and  place  selected  for  a  prehearing  con¬ 
ference  or  hearing  will  be  published  in 
the  Federal  Register  shortly  after  serv¬ 
ice  of  the  notice  of  enforcement. 

It  is  the  policy  of  the  Commission  to 
allow  intervention  in  adjudicative  pro¬ 
ceedings  to  the  greatest  extent  practi¬ 
cable.  Section  1025.33  of  the  proposed 


rules  provides  that  any  person  desiring 
to  intervene  shall  file  a  written  appli¬ 
cation  to  intervene  setting  forth  the  na¬ 
tion  of  the  Interest  asserted  and  that  the 
intervention  will  not  unduly  delay  the 
proceeding.  Intervention  may  be  limited, 
in  the  interest  of  time  and  orderliness,  to 
a  written  or  oral  statement  of  position, 
the  filing  of  proposed  findings  of  fact  and 
conclusions  of  law  to  the  Presiding  Offi¬ 
cer,  and  a  brief  on  appeal  to  the  Com¬ 
mission.  If  the  intervenor  establishes  that 
the  intervenor  will  be  directly  affected  by 
the  final  order  to  be  issued  in  the  pro¬ 
ceeding,  the  full  range  of  litigating  rights 
may  be  permitted.  Under  both  the  Flam¬ 
mable  Fabrics  Act  and  the  Consumer 
Product  Safety  Act,  if  the  Presiding  Offi¬ 
cer  determines  that  the  intervenor  is  a 
member  of  a  class  of  parties  who  share 
an  Identity  of  interest,  the  Presiding 
Officer  may  limit  such  intervention  in  the 
hearing  to  participation  through  a  single 
representative. 

The  Commission  concludes  that  the 
proposed  rules  should  be  published  as  a 
proposal  so  that  the  public  can  com¬ 
ment  on  the  rules  and  that  the  proposed 
rules  should  serve  as  interim  rules 
or  practice  for  applicable  adjudicative 
proceedings. 

Accordingly,  imder  the  provisions  of 
the  Consumer  Product  Safety  Act  (sec. 
15  and  sec.  17,  Pub.  L.  92-573,  86  Stat. 
1221,  1223:  15  U.S.C.  2064,  2066)  and  the 
Flammable  Fabrics  Act  (sec.  5,  Pub.  L. 
90-189,  81  Stat.  570;  15  U.S.C.  1194),  the 
Consumer  Product  Safety  Commission 
proposes  16  CFR  Part  1025  as  follows: 

PART  1025— RULES  OF  PRACTICE  FOR 
ADJUDICATIVE  PROCEEDINGS 

Subpart  A — Scope  of  Rules — Nature  of 
Adjudicative  Proceedings 

Sec. 

1025.1  Scope  of  the  rules. 

1025.2  Nature  of  adjudicative  proceedings. 

1025.3  Presiding  Officers. 

1025.4  Enforcement  Counsel. 

Subpart  B — Appearances,  Form,  Execution,  and 
Service  of  Documents 

1025.1 1  Who  may  make  appearances. 

1025.12  Authority  for  representation. 

1025.13  Written  appearances. 

1025.14  Attorneys. 

1025.15  Persons  not  attorneys. 

1026.16  Qualifications  and  standards  of  con¬ 

duct. 

1026.17  Restrictions  as  to  former  members 

and  employees. 

1025.18  Form  and  filing  of  documents. 

1026.19  Time. 

1025.20  Service. 

1025.21  Fees. 

1025.22  Ex  parte  commimicatlon. 

1025.23  Official  Docket. 

Subpart  C — Pleadings 

1025.31  Commencement  of  proceedings. 

1025.32  Answer. 

1025.33  Intervention. 

1025.34  Joinder  of  proceedings. 

1025.35  Amendments  and  supplemental 

pleadings. 

Subpart  D — Preheating  Procedures;  Motions; 
Interlocutoiy  Appeals;  Summary  Judgment 

1025.41  Prehearing  conferences. 

1025.42  Motions. 

1025.43  Interlocutory  appeals. 

1025.44  Summary  Judgment. 


Subpart  E — Discovery;  Compulsory  Process 
Sec. 

1026.51  Discovery  and  production  of  docu¬ 

ments. 

1025.52  Depoeitlons  and  written  interroga¬ 

tories. 

1026.53  Subpoenas. 

1025.64  Rulings  on  applications  for  compul¬ 
sory  process. 

1026.56  Applications  for  subpoenas  for  rec¬ 

ords  of  the  Commission  and  for 
appearance  of  Commission  em¬ 
ployees. 

1025.56  Applications  for  appearance  of  other 

government  officials. 

1026.67  Consequences  of  failure  to  comply 
with  orders. 

1025.58  Orders  requiring  witnesses  to  testify 
or  provide  other  Information  and 
granting  immunity. 

Subpart  F — Hearings 

1025.61  Oeneral  rules. 

1026.62  Powers  and  duties  of  Presiding  Offi¬ 

cers. 

1025.63  Evidence. 

1025.64  Record. 

1025.65  In  camera  orders. 

1026.66  Proposed  findings,  conclusions,  and 

order. 

Subpart  G — Decision 

1025.71  Initial  decision. 

1025.72  Appeal  from  initial  decision. 

1025.73  Review  of  initial  decision  in  absence 

of  appeal. 

1025.74  Decision  on  appeal  or  review. 

1025.75  Reconsideration. 

1025.76  Effective  date  of  final  order. 

Subpart  H — Reopening  of  Proceedings 

1025.81  Authority. 

1025.82  Reopening. 

Authority:  Sec.  16,  17,  Pub.  L.  92-673,  86 
Stat.  1221,  1223  (15  UA.C.  2064,  2066);  sec.  6, 
Pub.  L.  90-189,  81  Stat.  670  (16  U.S.C.  1194). 

Subpart  A — Scope  of  Rules — Nature  of 
Adjudicative  Proceedings 

§  1025.1  Scope  of  the  rules. 

The  rules  In  this  part  govern  procedure 
in  adjudicative  proceedings.  It  is  the  pol¬ 
icy  of  the  Commission  that  adjudicative 
proceedings  shall  be  conducted  impar¬ 
tially,  thoroughly,  and  expeditiously, 
with  due  regard  to  the  rights  and  inter¬ 
ests  of  all  persons  affected  and  in  loca¬ 
tions  chosen  with  due  regard  to  the  con¬ 
venience  of  all  parties.  The  Commission 
believes  that  administrative  adjudicative 
proceedings  should  be  an  expeditious 
manner  of  settling  disputes.  Delay  does 
not  benefit  the  public  or  any  party. 
Therefore,  in  the  conduct  of  such 
proceedings,  the  Presiding  Officer  and  all 
parties  and  their  representatives  shall 
make  every  effort  at  each  stage  of  a  pro¬ 
ceeding  to  avoid  unnecessary  delay. 

§  1025.2  Nature  of  adjudicative  pro¬ 
ceedings. 

Adjudicative  proceedings  are  those  for¬ 
mal  proceedings  relating  to  the  provisions 
of  sections  15  (c),  (d),  and  (f)  and  17(b) 
of  the  Consumer  Product  Safety  Act,  and 
sections  3  and  8(b)  of  the  Flammable 
Fabrics  Act,  which  are  required  by  sta¬ 
tute  to  be  determined  on  the  record  after 
opportunity  for  a  public  hearing.  The 
hearings  shall  be  conducted  In  accord¬ 
ance  with  Title  5.  United  States  Code, 
sections  551  through  559  and  these  rules. 
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§  1025.3  Presiding  Officers. 

Adjudicative  hearings  on  any  matter 
before  the  Commission  will  be  conducted 
by  a  duly  designated  member  or  mem¬ 
bers  thereof,  or  an  Administrative  Law 
Judge  assigned  by  the  Chief  Administra¬ 
tive  Law  Judge  and  qualified  under  Title 
5.  United  States  Code,  Section  3105.  The 
person  (s)  so  designated  shall  be  known 
as  the  Presiding  Officer. 

§  1025.4  Enforcement  Counsel. 

The  term  “Enforcement  Counsel” 
means  counsel  for  the  Commission  staff. 

Subpart  B — Appearances,  Form, 
Execution,  and  Service  of  Documents 

§  1025.1 1  Who  may  make  appearances. 

A  party  may  appear  in  person  or  by 
an  officer,  partner,  or  regular  employee 
of  the  party,  or  by  or  with  counsel  or 
other  duly  qualified  representative,  in 
any  proceeding  under  the  regulations  in 
this  part.  A  party  may  offer  testimony, 
produce  and  examine  witnesses,  and  ^ 
heard  upon  brief  and  at  oral  argument 
if  oral  argument  is  granted,  except  as 
provided  in  §  1025.33.  Any  person  com¬ 
pelled  to  appear  in  a  proceeding  pur¬ 
suant  to  subpoena  may  be  accompanied, 
represented,  and  advised  by  counsel  or 
other  representative  and  may  purchase  a 
transcript  of  his  or  her  testimony. 

§  1025.12  Authority  for  representation. 

Any  individual  acting  in  a  representa¬ 
tive  capacity  in  any  adjudicative  pro¬ 
ceeding  may  be  required  by  the  Presid¬ 
ing  Officer  or  the  Commission  to  show 
his  or  her  authority  to  act  in  such  ca¬ 
pacity. 

§  1025.13  Written  appearances. 

Persons  who  appear  in  any  proceeding 
shall  file  a  written  notation  of  appear¬ 
ance  with  the  Secretary  of  the  Commis¬ 
sion  or  deliver  a  written  notation  of  ap¬ 
pearance  to  the  reporter  at  hearing, 
stating  for  whom  the  appearance  is  made 
and  the  name  and  address  of  the  person 
making  the  appearance.  The  written  ap¬ 
pearance  shall  be  made  a  part  of  the 
record. 

§  102.5.14  Attorneys. 

Attorneys  who  are  admitted  to  prac¬ 
tice  before  the  Federal  courts  or  before 
the  courts  of  any  State  or  territory  of 
the  United  States  may  practice  before 
the  Commission.  An  attorney’s  own  rep¬ 
resentation  that  the  attorney  is  in  good 
standing  before  any  of  such  courts  shall 
be  sufficient  proof  thereof. 

§  1025.15  Persons  not  attorneys. 

(a)  Any  person  who  is  not  an  attorney 
may  be  admitted  to  practice  in  an  ad¬ 
judicative  proceeding  if  that  person  is  a 
citizen  of  the  United  States  and  files 
proof  to  the  satisfaction  of  the  Presiding 
Officer  that  he  or  she  possesses  the  nec¬ 
essary  legal,  technical,  or  other  qualifi¬ 
cations  to  render  valuable  service  in  the 
proceeding  and  is  otherwise  competent 
to  advise  and  assist  in  the  presentation 
of  matters  in  the  proceeding.  Applica¬ 
tions  by  persons  not  attorneys  for  admis¬ 
sion  to  sq)pear  in  a  proceeding  shall  be 


submitted  to  the  Secretary  of  the  Cwn- 
mission,  setting  forth  in  detail  appli¬ 
cant’s  qualifications  to  appear  in  the 
proceeding. 

(b)  No  person  who  is  not  an  attorney 
or  whose  application  has  not  been  ap¬ 
proved  shall  be  permitted  to  appear  in  a 
proceeding.  However,  this  provision  shall 
not  apply  to  any  person  who  appears  be¬ 
fore  the  Commission  on  his  or  her  own 
behalf  or  on  behalf  of  any  corporation, 
partnership,  or  association  of  which  the 
person  is  a  partner,  officer,  or  regular 
employee. 

§  1025.16  Qualiflcalions  and  standards 

of  conduct. 

(a)  The  Commission  expects  all  per¬ 
sons  appearing  in  proceedings  before  the 
Commission  or  a  Presiding  Officer  to  act 
with  integrity,  ethically  and  respectfully. 

It  is  the  policy  of  the  Commission  that 
business  transacted  before  and  with  the 
Commission  shall  be  in  good  faith. 

(b)  In  order  to  maintain  orderly  pro¬ 
ceedings,  the  Commission  or  the  Presid¬ 
ing  Officer  may  exclude  parties  and  their 
representatives  for  refusal  to  comply 
with  directions,  continued  use  of  dilatory 
tactics,  or  refusal  to  adhere  to  reason¬ 
able  standards  of  orderly  and  ethical 
conduct. 

(c)  In  order  to  deal  with  representa¬ 
tions,  both  oral  and  written,  before  the 
Commission  or  a  Presiding  Officer  which 
are  not  in  good  faith,  fair,  complete,  and 
accimate,  the  Commission  or  the  Presid¬ 
ing  Officer  may  disregard  any  submis¬ 
sions  which  fail  to  meet  these  require¬ 
ments.  Some  examples  of  a  violation  of 
good  faith,  fairness,  completeness  and 
accuracy  are  disregarding  leading  au¬ 
thority,  misciting  or  misstating  the  hold¬ 
ing  of  a  case  and  failing  to  state  that  the 
case  cited  is  cited  for  its  dissenting  opin¬ 
ion  or  that  such  case  has  been  subse¬ 
quently  reversed.  Further,  the  Commis¬ 
sion  or  Presiding  Officer  may  also  ex¬ 
clude  parties  and  their  representatives 
for  a  failure  to  adhere  to  these  require¬ 
ments. 

(d)  A  ruling  to  exclude  parties  or 
their  representatives  is  immediately  ap¬ 
pealable  to  the  Commission  in  accord¬ 
ance  with  §  1025.43.  If,  after  such  ap¬ 
peal,  the  representative  of  a  party  is  ex¬ 
cluded,  the  hearings  shall,  at  the  re¬ 
quest  of  the  party,  be  suspended  for  a 
reasonable  time  so  that  the  party  may 
obtain  another  representative. 

§  1025.17  Restrictions  as  to  former 
members  and  employees. 

(a)  Except  as  specifically  authorized 
by  the  Commission,  no  former  member 
or  employee  of  the  Commission  shall  ap¬ 
pear  as  counsel  or  representative  or 
otherwise  participate  through  any  form 
of  professional  consultation  or  assist¬ 
ance  in  any  proceeding  or  investigation, 
formal  or  informal,  which  was  pending  in 
any  manner  in  the  Commission  while 
such  former  member  or  employee  served 
with  the  Commission. 

(b)  In  cases  to  which  paragraph  (a)  of 
this  section  is  applicable,  a  former  mem¬ 
ber  or  employee  of  the  Commission  may 
request  authorization  to  appear  or  partic¬ 


ipate  in  a  proceeding  or  investigation  by 
filing  with  the  Secretai-y  nf  the  Com¬ 
mission  a  written  application  therefor, 
disclosing  the  following  relevant  infor¬ 
mation: 

(1)  The  nature  and  extent  of  the 
former  member's  or  employee’s  partici¬ 
pation  in,  knowledge  of,  and  connection 
with  the  proceeding  or  investigation  dur¬ 
ing  his  or  her  service  with  the  Commis¬ 
sion; 

(2)  Whether  the  files  of  the  proceed¬ 
ing  or  investigation  came  to  his  or  her 
attention; 

(3)  Whether  he  or  she  was  employed 
in  the  same  bureau,  division,  or  admin¬ 
istrative  unit  in  which  the  proceeding  or 
investigation  is  or  has  been  pending; 

(4)  Whether  he  or  she  worked  directly 
or  in  close  association  with  Commission 
personnel  assigned  to  the  proceeding  or 
investigation  and,  if  so,  wdth  whom  and 
in  what  cai>acity ;  and 

(5)  Whether  during  service  with  the 
Commission,  he  or  she  was  engaged  in 
any  matter  concerning  the  individual, 
company,  or  industry  involved  in  the 
proceeding  or  investigation. 

(c)  The  requested  authorization  will 
not  be  given  in  any  case : 

(1)  Where  it  appears  that  the  former 
member  or  employee  during  service  with 
the  Commission  participated  personally 
and  substantially  in  the  proceeding  or 
investigation;  or 

(2)  Where  the  application  is  filed 
within  one  (1)  year  after  termination  of 
the  former  member’s  or  employee’s  serv¬ 
ice  with  the  Commission  and  it  appears 
that  within  a  period  of  one  (1)  year  prior 
to  the  termination  of  service  the  former 
member  or  employee  was  officially  re¬ 
sponsible  for  the  proceeding  or  investiga¬ 
tion;  or 

(3)  Where  the  Commission  is  not  satis¬ 
fied  that  the  appearance  or  participa¬ 
tion  will  not  Involve  any  actual  or  ap¬ 
parent  impropriety. 

(d)  In  any  case  in  w’hich  a  former 
member  or  employee  of  the  Commission 
is  or  would  be  prohibited  under  this  sec¬ 
tion  from  appearing  or  participating  in 
a  Commission  proceeding  or  investiga¬ 
tion,  any  partner  or  legal  or  business 
associate  of  such  former  member  or  em¬ 
ployee  shall  likewise  be  so  prohibited, 
unless: 

(1)  Such  partner  or  legal  or  business 
associate  files  with  the  Commission  an 
affidavit  that,  in  connection  with  •  the 
subject  matter,  the  services  of  the  dis¬ 
qualified  former  member  or  employee 
will  not  be  utilized  in  any  respect  and 
the  matter  will  not  be  discussed  with  him 
or  her  in  any  manner,  and  that  the  dis¬ 
qualified  former  member  or  employee 
shall  not  share,  directly,  or  indirectly, 
in  any  fees  or  retainers  received  for 
services  rendered  in  connection  with 
such  proceeding  or  investigation; 

(2)  The  disqualified  former  member  or 
employee  files  an  affidavit  stating  that 
he  or  she  will  not  participate  in  the  mat¬ 
ter  in  any  manner,  and  will  not  discuss 
it  with  any  person  involved  In  the  mat¬ 
ter;  and 
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(3)  Upon  the  basis  of  such  affidavits, 
the  Commission  finds  that  the  appear¬ 
ance  or  participation  by  the  partner  or 
associate  would  not  involve  any  actual 
or  apparent  impropriety. 

§  1025.18  Form  and  filing  of  docu¬ 
ments. 

(a)  Filing.  Except  as  otherwise  pro¬ 
vided,  all  documents  submitted  to  the 
Commission  or  a  Presiding  Officer  shall 
be  addressed  to  and  filed  with  the  Secre¬ 
tary  of  the  Commission. 

(b)  Title.  Documents  shall  clearly 
show  the  file  or  docket  number  and  title 
of  the  action  in  connection  with  which 
they  are  filed. 

(c)  Copies.  Ten  (10)  copies  of  a  notice 
of  intention  to  apiieal  and  of  all  briefs 
shall  be  filed;  ten  (10)  copies  of  all  other 
documents  shall  be  filed,  with  the  excep¬ 
tion  of  notices  of  appearance  and  repo^ 
of  compliance,  as  to  which  only  two  (2) 
copies  of  each  need  be  filed. 

(d)  Signature  (1)  One  (1)  copy  of  each 
document  filed  shall  be  signed  by  a  rep¬ 
resentative  of  record  for  the  party,  or  in 
the  case  of  parties  not  represented,  by 
the  party,  or  by  a  partner,  officer  or  regu¬ 
lar  employee  of  any  corporation,  partner¬ 
ship,  or  association,  who  files  an  appear¬ 
ance  on  behalf  of  the  party. 

(2)  Signing  a  document  constitutes  a 
representation  by  the  signer  that  the 
signer  has  read  it,  that  to  the  best  of 
the  signer’s  knowledge,  information,  and 
belief,  the  statements  made  in  it  are 
true,  and  that  it  is  not  filed  for  delay.  If 
a  document  is  not  signed  or  is  signed  with 
intent  to  defeat  the  purpose  of  these 
rules  it  may  be  stricken  and  the  pro¬ 
ceeding  may  go  forward  as  though  the 
document  had  not  been  filed. 

(e)  Form.  (1)  Documents  filed  under 
regulations  in  this  part  may  be  reproc¬ 
essed  by  printing  or  by  any  other  process 
provided  copies  are  clear  and  legible.  All 
documents  shall  be  dated  and  shall  con¬ 
tain  the  address  of  the  signatory. 

(2)  If  printed,  documents  should  be 
on  opaque  and  unglazed  paper  not  more 
than  seven  (7)  inches  by  ten  (10)  inches, 
nor  less  than  six  and  one-eighth  (fiVs) 
inches  by  nine  and  one-quarter  (9 Vi) 
inches.  The  type  shall  be  clear  (never 
smaller  than  pica  or  ten  (10)  point  type) 
and  adequately  leaded. 

(3)  If  typewritten,  the  impression 
shall  be  on  only  one  side  of  the  paper 
and  shall  be  double  spaced,  except  that 
quotations  shall  be  single  spaced  and 
indented.  The  documents  should  be  on 
paper  not  less  than  eight  (8)  inches  nor 
more  than  eight  and  one-half  (8  >72) 
Inches  by  not  less  than  ten  and  one-half 
(10V2>  inches  nor  more  than  eleven  (11) 
inches. 

(4)  All  documents  must  be  bound  on 
the  left  side.  The  left  margin  of  each 
page  must  be  at  least  one  and  one-half 
(IVi)  inches  and  the  right  margin  at 
least  one  (1)  inch. 

§  1025.19  Time. 

(a)  Computation.  Computation  of  any 
period  of  time  under  these  rules  shall 
begin  with  the  first  business  day  follow¬ 
ing  that  (m  which  the  act,  event,  or 


development  initiating  such  period  of 
time  shall  have  occurred.  When  the  last 
day  of  the  period  so  computed  Is  a  Sat¬ 
urday,  Sunday,  or  national  holiday,  or 
other  day  on  which  the  office  of  the 
Commission  is  closed,  the  period  shall  run 
until  the  end  of  the  next  following  busi¬ 
ness  day.  When  such  period  of  time  is 
seven  (7)  days  or  less,  each  of  the  Sat¬ 
urdays,  Sundays,  and  such  holidays  shall 
be  excluded  from  the  computaticm. 

(b)  Extensions.  For  good  cause  shown, 
the  Presiding  Officer  may  extend  any 
time  limit  prescribed  or  allowed  by  these 
rules  or  by  order  of  the  Commission  or 
the  Presiding  Officer  except  those  gov¬ 
erning  the  filing  of  interlocutory  appeals 
and  initial  decisions  and  those  expressly 
requiring  Commission  action.  Except  as 
otherwise  provided  by  law,  the  Commis¬ 
sion.  for  good  cause  shown,  may  extend 
any  time  limit  prescribed  by  these  rules 
or  by  order  of  the  Commission  or  the 
Presiding  Officer. 

(c)  Reductions.  Except  as  prohibited 
by  law,  for  good  cause,  the  Presiding  Of¬ 
ficer  or  the  Commission,  with  respect  to 
matters  pending  before  them,  may  re¬ 
duce  any  time  limit  prescribed  in  the 
rules  in  this  part. 

§  1025.20  Service. 

(a)  Service  by  the  Commission.  (1) 
Service  of  notices  of  enforcement,  or¬ 
ders.  and  other  processes  of  the  Com¬ 
mission  may  be  effected  as  follows: 

(i)  By  registered  or  certified  mail.  A 
copy  of  the  document  shall  be  addressed 
to  the  person,  partnership,  corporation 
or  unincorporated  association  to  be 
served  at  his,  her  or  its  residence  or 
principal  office  or  place  of  business,  reg¬ 
istered  or  certified,  and  mailed;  or 

(ii)  By  delivery  to  an  individual.  A 
copy  of  the  document  may  be  delivered 
to  the  person  to  be  served;  or  to  a  mem¬ 
ber  of  the  partnership  to  be  served;  or 
the  president,  secretary,  or  other  execu¬ 
tive  officer,  or  a  director  of  the  corpora¬ 
tion  or  imincorporated  association  to  be 
served;  or  to  an  agent  authorized  by 
appointment  or  by  law  to  receive  service; 
or 

(iii)  By  delivery  to  an  address.  A  copy 
of  the  dociunent  may  be  left  at  the  prin¬ 
cipal  office  or  place  of  business  of  the 
person,  partnership,  corporation,  unin¬ 
corporated  association,  or  authorized 
agent;  or  it  may  be  left  at  the  residence 
of  the  person  or  of  a  member  of  the 
partnership  or  of  an  executive  officer  or 
director  of  the  corporation  or  imincorpo¬ 
rated  association  to  be  served.  Provided, 
that  such  copy  of  the  document  must  be 
left  with  some  person  of  suitable  age 
and  discretion. 

(iv)  Service  on  a  representative.  When 
a  party  has  appeared  by  an  attorney 
or  other  representative,  service  upon 
such  attorney  or  other  representative 
will  be  deemed  service  upon  the  party, 

(2)  Dociunents  other  than  notices  of 
enforcement,  orders,  and  other  proc¬ 
esses  of  the  Commission,  the  service  of 
which  starts  the  running  of  prescribed 
periods  of  time  provided  or  allowed  by 
any  of  these  rules  or  by  any  order  of 
the  Commission  or  ttie  Presiding  Officer 


for  the  performance  of  some  act  or  the 
occurrence  of  some  event* or  develop¬ 
ment,  shall  be  served  in  the  same  man¬ 
ner  as  notices  of  enforcement,  orders, 
and  other  processes  of  the  Commission. 

(3)  AU  other  documents  may  be 
similarly  served,  or  they  may  be  served 
by  ordinary  first-class  mail. 

(b)  By  other  parties.  Service  of 
documents  by  parties  other  than  the 
Commission  shall  be  made  by  delivering 
copies  thereof  as  follows:  By  personal 
delivery  or  delivery  by  first-class  mail 
properly  addressed  with  postage  pre¬ 
paid.  When  a  party  has  appeared  by  at¬ 
torney  or  other  representative,  service 
upon  such  attorney  or  other  representa¬ 
tive  will  be  deemed  service  upon  the 
party.  All  documents  served  by  mail 
should  be  mailed  in  sufficient  time  to 
reach  the  parties  on  the  date  on  which 
the  original  is  due  to  be  filed. 

(c)  Certificate  of  sermce.  The  original 
of  every  dociunent  filed  with  the  Com¬ 
mission  and  required  to  be  served  upon 
all  parties  to  a  proceeding  shall  be  ac¬ 
companied  by  a  certificate  of  service 
signed  by  the  party  making  service,  stat¬ 
ing  that  such  service  has  been  made 
upon  each  party  to  the  proceeding.  Cer¬ 
tificates  of  service  may  be  in  substan¬ 
tially  the  following  form: 

I  hereby  certify  that  I  have  this  day 
served  the  foregoing  dociunent  upon  all 
parties  of  record  in  this  proceeding  by  mail¬ 
ing,  postage  prepaid  (<xr  by  delivering  in 
person)  a  copy  to  each  such  party. 

Dated  at  -  this  -  day 

of - ,  19— 

(Signature)  - 

Por - 

(d)  Date  of  service.  The  date  of  serv¬ 
ice  of  documents  shall  be  the  day  when 
the  matter  served  is  deposited  in  the 
United  States  mall,  shown  by  the  post¬ 
mark  thereon,  or  is  delivered  in  person, 
as  the  case  may  be. 

§  1025.21  Fees. 

(a)  Deponents  and  witnesses.  Any 
person  compelled  to  appear  in  person  in 
response  to  subpoena  shall  be  paid  the 
same  fees  and  mileage  as  are  paid  wit¬ 
nesses  in  the  courts  of  the  United  States. 

(b)  Responsiblity.  The  fees  and  mile¬ 
age  referred  to  in  this  section  shall  be 
paid  by  the  party  at  whose  instance 
deponents  or  witnesses  appear. 

§  1025.22  Ex  parte  communication. 

(a)  It  is  essential  in  cases  to  be  de¬ 
termined  after  notice  and  hearing  and 
upon  a  record,  or  in  any  other  cases 
which  the  Commission  by  order  may 
designate,  that  the  judicial  character 
of  the  Commission  be  recognized  and 
protected.  As  a  consequence,  from  the 
time  of  the  filing  of  any  pleading,  which 
can  be  acted  on  by  the  Commission  only 
after  notice  and  opportunity  for  hearing, 
no  ex  parte  communications  are  to  con¬ 
stitute  or  be  considered  part  of  the 
record  on  which  the  final  decision  is  to 
be  predicated. 

(b)  It  is  Improper  for  any  person  in¬ 
terested  in  a  case  before  the  Commission 
to  attempt  to  sway  the  judgment  of 
the  Commission  by  undertaking  directly 
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or  indirectly  to  bring  pressure  or  in¬ 
fluence  to  bear  upon  the  Commission,  its 
staff,  or  the  Presiding  Officer  assigned  to 
the  proceeding.  It  is  improper  for  such 
interested  persons  or  any  member  of  the 
Commission’s  staff  or  the  Presiding  Offi¬ 
cer  to  directly  or  indirectly  give  state¬ 
ments  to  the  press  by  paid  advertisments 
or  otherwise,  designed  to  influence  the 
Commission’s  Judgment  in  the  matter. 
Other  than  by  representatives  of  record 
who  shall  serve  copies  thereof  on  all 
other  parties  to  the  proceeding,  it  is  im¬ 
proper  for  any  person  to  solicit  com¬ 
munications  to  the  Commission  or  any 
of  its  members,  its  staff  or  the  Presiding 
Officer  in  any  matter. 

(c)  Requests  for  expeditious  treatment 
of  matters  pending  with  the  Commission 
are  improper  except  when  forwarded 
from  parties  to  a  proceeding  and  served 
upon  all  other  parties  thereto. 

(d)  Written  or  oral  communications 
involving  any  substantive  or  procedural 
issue  in  a  matter  subject  to  public  hear¬ 
ing,  directed  to  a  member  of  the  Com¬ 
mission,  its  staff,  or  the  Presiding  Officer 
in  the  matter,  from  any  individual  in 
private  or  public  life  shall  be  deemed  a 
private  communication  in  respect  to  the 
merits  of  the  case.  These  communica¬ 
tions,  imless  otherwise  provided  for  by 
law  or  a  published  rule  of  the  Commis¬ 
sion,  are  deemed  ex  parte  communica¬ 
tions  and  are  not  to  be  considered  part 
of  any  record  or  the  basis  for  any  official 
action  by  the  Commission,  members  of 
its  staff  or  the  Presiding  Officer.  Pro¬ 
vided,  however,  that  this  prohibition 
shall  not  be  determined  to  apply  to  the 
usual  informal  communications  between 
representatives,  including  discussions  di¬ 
rected  toward  the  development  of  a 
stipulation  or  settlement  between  parties 
and  commimications  which  merely  in¬ 
quire  as  to  the  status  of  a  proceeding 
without  discussing  issues  or  expressing 
points  of  view. 

(e)  Any  written  prohibited  communi¬ 
cation  received  by  a  member  of  the  com¬ 
mission,  its  staff,  or  the  Presiding  Officer 
shall  be  made  public  by  placing  it  in  the 
correspondence  file  of  the  docket  which 
is  available  for  public  inspection  and 
will  not  be  considered  by  the  Commission 
or  the  Presiding  Officer  as  part  of  the 
record  for  decision.  If  the  ex  parte  com- 
mimlcation  is  received  oraUy,  a  memo¬ 
randum  setting  forth  the  substance  of 
the  conversation  shall  be  made  and  filed 
in  the  correspondence  section  of  the  ap¬ 
propriate  public  docket. 

§  1025.23  Official  Docket. 

(a)  The  official  docket  in  adjudicatory 
proceedings  will  be  maintained  in  the 
Office  of  the  Chief  Administrative  Law 
Judge. 

(b)  Fees  for  production  or  disclosure  of 
records  shall  be  levied  by  the  Secretary 
of  the  Commission  or  by  the  delegate  of 
the  Secretary,  as  prescribed  in  the  Com¬ 
mission’s  Procedmes  for  disclosure  or 
EToduction  of  information  under  the 
Freedom  of  Information  Act. 


Subpart  C — Pleadings 

§  1025.31  Commencement  of  proceed¬ 
ings. 

(a)  Notice  of  institution  of  an  enforce^ 
ment  proceeding,  hereafter  designated 
as  “Notice  of  Enforcement”.  An  adjudi¬ 
cative  proceeding  is  commenced  by  the 
issuance  and  service  upon  respondent 
of  a  notice  of  enforcement  by  the  Com¬ 
mission  staff  with  the  approval  of  the 
Commission.  In  proceedings  arising  un¬ 
der  the  Flammable  Fabrics  Act,  the 
notice  of  enforcement  will  constitute  the 
complaint  required  by  the  Federal  Trade 
Commission  Act. 

(b)  Form  of  Notice  of  Enforcement. 
The  staff’s  notice  of  enforcement  shall 
contain  the  following: 

(1)  Recital  of  the  legal  authority  and 
justification  for  instituting  tiie  proceed¬ 
ing.  with  specific  designation  of  the  stat¬ 
utory  provisions  which  may  have  been 
violated; 

(2)  A  clear  and  concise  factual  state¬ 
ment  sufficient  to  inform  each  respond¬ 
ent  with  reasonable  definiteness  of  the 
t3q)e  of  acts  or  practices  alleged  to  be 
in  violation  of  the  law; 

(3)  An  attached  copy  of  each  of  the 
principal  items  of  written  evidence  which 
together  the  staff  considers  to  constitute 
a  prima  facie  case;  and 

(4)  Where  practical,  a  form  of  order 
which  the  staff  has  reason  to  believe 
should  issue  if  the  facts  are  found  to  be 
as  alleged  in  the  notice  of  enforcement. 

(c)  Notice  to  the  public.  Notice  of  the 
issues  to  be  heard,  the  time  and  place 
selected  for  a  prehearing  conference,  or 
hearing,  if  no  conference  is  deemed  nec¬ 
essary  by  the  Commission  or  the  Presid¬ 
ing  Officer,  the  time  to  be  at  least  ten 
(10)  days  after  the  due  date  for  service 
of  respondent’s  answer,  shall  be  pub¬ 
lished  in  the  Federal  Register  within  a 
short  time  subsequent  to  the  service  of 
the  notice  of  enforcement.  The  notice  to 
the  public  shall  also  state  the  legal  au¬ 
thority  and  justification  for  instituting 
the  proceeding. 

§  1025.32  Answer. 

(a)  Time  for  filing.  A  respondent  shall 
have  twenty  (20)  days  after  service  of 
the  notice  of  enforcement  within  which 
to  file  an  answer  thereto. 

(b)  Content  of  answer.  An  answer  shall 
conform  to  the  following: 

(1)  If  allegations  of  the  notice  of  en¬ 
forcement  are  contested.  An  answer  in 
which  the  allegations  of  a  notice  of  en¬ 
forcement  are  contested  shall  contain: 

(1)  A  concise  statement  of  the  facts 
constituting  each  ground  of  defense; 

(ii)  Specific  admission,  denial  or  ex¬ 
planation  of  each  fact  alleged  in  the 
notice  of  enforcement  or,  if  the  respond¬ 
ent  is  without  knowledge  thereof,  a  state¬ 
ment  to  that  effect.  Allegations  in  the 
notice  of  enforcement  not  thus  answered 
shall  be  deemed  to  have  been  admitted. 

(2)  If  allegations  of  notice  of  enforce¬ 
ment  are  admitted.  If  the  respondent 
elects  not  to  contest  the  allegations  of 
fact  set  forth  in  the  notice  of  enforce¬ 


ment,  the  answer  shall  consist  of  a  state¬ 
ment  that  the  respondent  admits  all  of 
the  material  allegations  to  be  true.  Such 
an  answer  shall  constitute  a  waiver  of 
hearing  as  to  the  facts  alleged  in  the 
notice  of  enforcement  and  together  with 
the  said  notice  will  provide  a  record  basis 
upon  which  the  Presiding  Officer  may  is¬ 
sue  an  initial  decision  containing  an 
appropriate  order  disposing  of  the 
proceeding. 

(c)  Default.  Failure  of  the  respondent 
to  file  an  answer  within  the  time  pro¬ 
vided,  unless  extended,  shall  be  deemed 
to  constitute  a  waiver  of  the  right  to  ap¬ 
pear  and  contest  the  allegations  of  the 
notice  of  enforcement  and  to  authorize 
the  Presiding  Officer  without  further 
notice  to  the  respondent,  to  find  the  facts 
to  be  as  alleged  in  the  notice  of  enforce¬ 
ment  and  to  enter  an  initial  decision  con¬ 
taining  such  findings  of  fact  and  con¬ 
clusions  of  law,  and  to  issue  an  order 
disposing  of  the  proceeding. 

§  1025.33  Intervention. 

Any  individual,  partnership,  unincor¬ 
porated  association,  or  corporation  de¬ 
siring  to  intervene  in  an  adjudicatory 
proceeding  shall  file  a  written  applica¬ 
tion  with  the  Secretary  of  the  Commis¬ 
sion  in  the  form  of  a  petition  setting 
forth  the  nature  of  the  interest  asserted 
and  that  such  Intervention  will  not  un¬ 
duly  delay  the  proceeding.  The  Presid¬ 
ing  Officer,  or  the  Commission,  In  the 
interest  of  time  and  orderliness,  may, 
by  order,  limit  the  intervention  to  a 
written  or  oral  statement  of  position, 
the  filing  of  proposed  findings  of  fact 
and  conclusions  of  law  to  the  Presiding 
Officer,  and  a  brief  on  appeal  to  the 
Commission.  However  if  the  intervener 
establishes  that  the  intervener  will  be 
directly  affected  by  the  final  order  to  be 
issued  in  the  proceeding,  the  full  range 
of  litigating  rights,  including  but  not 
limited  to  presentation  of  affirmative 
evidence,  cross-examination  and  re¬ 
buttal,  may  be  permitted.  In  the  event 
the  Presiding  Officer,  in  the  course  of  a 
hearing  held  under  these  rules,  deter¬ 
mines  that  the  Intervenor  is  a  member 
of  a  class  of  parties  who  share  an  iden¬ 
tity  of  interest,  the  Presiding  Officer  may 
limit  such  Intervention  in  the  hearing  to 
participation  through  a  single  repre¬ 
sentative. 

§  1025.34  Joinder  of  proceedings. 

(a)  Two  or  more  matters  which  have 
been  scheduled  for  adjudicative  proceed¬ 
ings,  and  which  involve  similar  issues, 
may  be  consolidated  for  the  purpose  of 
hearing.  A  petition  for  joinder  may  be 
filed  by  any  party  to  such  proceedings 
not  later  than  fifteen  (15)  days  prior  to 
the  hearing  and  may  by  order  be 
granted,  within  the  discretion  of  the  Pre¬ 
siding  Officer  or  the  Commission,  to  such 
extent  and  upon  such  terms  as  may  be 
deemed  proper.  Such  consolidation  may 
also  be  ordered  upon  the  Initiative  of  the 
Presiding  Officer  or  the  Commission. 
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§  1025.35  Amendments  and  supplemen¬ 
tal  pleadings. 

If  and  whenever  determination  of  a 
controversy  on  the  merits  will  be  facili¬ 
tated  thereby,  the  Presiding  Officer  may 
allow  appropriate  amendments  and  sup¬ 
plemental  pleadings  which  do  not  sub¬ 
stantially  broaden  the  issues  in  the  im:o- 
ceeding. 

Subpart  D — Prehearing  Procedures;  Mo¬ 
tions;  Interlocutory  Appeals;  Summary 
Judgment 

§  1025.41  Prehearing  confCTences. 

(а)  When  appropriate.  The  Commis¬ 
sion  or  the  Presiding  Officer,  by  notice 
duly  published  in  the  Federal  Register, 
and  notice  to  all  parties,  may  direct  rep¬ 
resentatives  of  all  parties  to  attend  a 
prehearing  conference  to  consider  any 
or  all  of  the  following: 

(1)  Petitions  for  leave  to  Intervene; 

(2)  Petitions  for  consolidation  of  pro¬ 
ceedings  to  be  heard; 

(3)  Identification,  simplification  and 
clarification  of  the  issues; 

(4)  Necessity  or  desirability  of  amend¬ 
ments  to  pleadings,  subject,  however,  to 
the  provisions  of  §  1025.35; 

(5)  Stipulations,  admissions  of  fact 
and  of  the  contents  and  authenticity  of 
documents; 

(б)  Requests  for  discovery  and  pro¬ 
duction  of  evidence  considered  to  be  gen¬ 
erally  relevant  and  material  to  the  issues 
in  the  proceeding; 

(7)  Limitation  of  number  of  wit¬ 
nesses,  particularly  the  avoidance  of 
duplicate  expert  witnesses; 

(8)  Matters  of  which  official  notice 
will  be  taken  and  matters  which  may  be 
resolved  by  reliance  upon  the  Commis¬ 
sion’s  substantive  standards,  regulations, 
or  consumer  product  safety  rules; 

(9)  Disclosure  of  the  names  of  wit¬ 
nesses  and  of  documents  or  other  physi¬ 
cal  exhibits  which  will  be  Introduced  in 
evidence  in  the  course  of  the  proceeding; 

(10)  Consideration  of  offers  of  settle¬ 
ment;  and 

(11)  Establishment  of  schedule  for  ex¬ 
change  of  prepared  testimony  and  ex¬ 
hibits,  and  date,  time  and  place  of  hear¬ 
ing,  with  due  regard  to  the  convenience 
of  the  parties. 

(b)  Subpoenas.  Additional  prehearing 
conferences  may  be  convent  for  the 
purpose  of  accepting  returns  on  sub¬ 
poenas  duces  tecum  issued  pursuant  to 
the  provisions  of  §  1025.53(b)  or  for  other 
reasons,  within  the  discretion  of  the  Pre¬ 
siding  Officer. 

(c)  Reporting.  In  the  discretion  of 
the  Presiding  Officer,  prehearing  con¬ 
ferences  may  be  stenographically  re¬ 
ported  as  provided  in  §  1025.64(a),  and, 
whether  reported  or  not,  shall  be  open  to 
the  public. 

(d)  Order.  If  appropriate,  the  Pre¬ 
siding  Officer  may  enter  an  order  which 
recites  the  rulings  and  agreements 
reached  at  the  conference.  The  prehear¬ 
ing  conference  order,  or  in  lieu  thereof, 
the  rulings  stenographically  reported  at 
the  prehearing  conference,  shall  control 
the  subsequent  course  of  the  proceeding, 
unless  modified  to  prevent  manifest 
injustice. 


(e)  Opportunity  for  agreement  of 
parties  and  settlement  of  case.  Wherb 
time,  the  nature  of  the  proceeding,  and 
the  public  interest  permit,  all  interested 
parties  shall  have  the  opportunity  for 
submission  to  the  Presiding  Officer  at 
offers  of  settlement  or  proposals  of  ad¬ 
justment,  without  prejuffice  to  the  rights 
of  the  parties,  for  the  Commission’s  con¬ 
sideration.  The  Presiding  Officer  need  not 
be  present  at  any  negotiation  of  such 
nature.  The  Presiding  Officer  need  not 
approve  or  disapprove  such  offer  of  set¬ 
tlement  or  proposal  of  adjustment.  No 
agreement,  offer,  or  proposal  shall  be 
admissible  in  evidence  over  the  objec¬ 
tion  of  any  party  in  any  hearing  on  the 
matter.  When  any  settlement  does  not 
dispose  of  the  whole  proceeding,  the  re¬ 
maining  issues  shall  be  determined  in 
accordance  with  Title  5,  United  States 
Code,  sections  556  and  557  and  these 
rules. 

§  1025.42  Motions. 

( a)  Presentation  and  disposition.  Dur¬ 
ing  the  time  a  proceeding  is  before  a 
Presiding  Officer,  all  motions,  whether 
oral  or  written,  except  those  filed  under 
§  1025.62(f),  shall  be  addressed  to  the 
Presiding  Officer,  who  shall  rule  upmi 
them  unless  the  Presiding  Officer  finds 
that  a  prompt  decision  by  the  Commis¬ 
sion  is  necessary  to  prevent  unusual  de¬ 
lay,  expense,  or  detriment  to  the  public 
interest,  in  which  case  the  Presiding 
Officer  shall  certify  the  motion  to  the 
Commission,  with  ,or  without  recom¬ 
mendation. 

(b)  Written  motions.  All  written  mo¬ 
tions  shall  state  the  particular  order, 
ruling,  or  acti(m  desired  and  the  groimds 
therefor.  All  written  motions  shall  be 
filed  with  the  Secretary  of  the  Commis¬ 
sion  and  served  on  all  parties,  and  all 
motions  addressed  to  the  Commission 
shall  be  in  writing. 

(c)  Answers.  Within  ten  (10)  days 
after  service  of  any  written  motion  or 
petition  or  within  such  longer  or  shorter 
time  as  may  be  designated  by  the  Pre¬ 
siding  Officer  or  the  Commission,  the 
opposing  party  shall  answer  or  shall  be 
deemed  to  have  consented  to  the  grant¬ 
ing  of  the  relief  asked  for  in  the  motion. 
The  moving  party  shall  have  no  right 
to  reply,  except  as  permitted  by  the  Pre¬ 
siding  Officer  or  the  Commission. 

(d)  Rulings  on  motions  for  dismissal. 
When  a  motion  to  dismiss  a  notice  of 
enforcement  or  motion  for  other  relief 
is  granted,  with  the  result  that  the  pro¬ 
ceeding  before  the  Presiding  Officer  is 
terminated,  the  Presiding  Officer  shall 
issue  an  order  thereon  in  accordance 
with  the  provisions  of  §  1025.71.  If  such 
a  motion  is  granted  as  to  all  issues  of 
the  notice  of  enforcement  in  regard  to 
some,  but  not  all,  of  the  respondents, 
or  is  granted  as  to  any  part  of  the 
charges  in  regard  to  any  or  all  of  the 
respondents,  the  Presiding  Officer  shall 
enter  an  order  on  the  record  and  con¬ 
sider  the  remaining  issues  in  the  Initial 
decision.  When  a  motion  to  dismiss  is 
made  at  the  close  of  the  evidence  offered 
in  support  of  the  notice  of  enforcement 
based  upon  an  alleged  failure  to  estab¬ 
lish  a  prima  facie  case,  the  Presiding 


Officer  may  elect  to  defer  ruling  thereon 
xmtil  the  close  of  the  case. 

§  1025.43  Interlocutory  appeals. 

(a)  General.  Rulings  of  the  Presiding 
Officer  on  motions  may  not  be  appealed 
to  the  Commission  prior  to  appeal  from 
the  initial  decision,  except  in  unusual 
and  exceptional  circumstances. 

(b)  Appeals.  (1)  The  Conunission  may, 
in  its  discretion,  entertain  Interlocutory 
appeals  where  a  ruling  of  the  Presiding 
Officer: 

(1)  Requires  the  production  of  Com¬ 
mission  records  claimed  to  be  confiden¬ 
tial  or  the  appearance  of  a  supervisory 
official  or  employee  of  the  Commission 
pursuant  to  S  1025.55; 

(il)  Requires  the  appearance  of  other 
government  officials  pursuant  to  9  1025.- 
56; 

(iil)  Suspends  an  attorney  from  par¬ 
ticipation  in  a  particular  proceeding 
pursuant  to  99  1025.16  and  1025.62(b); 
or 

(iv)  Denies  or  unduly  limits  an  appli¬ 
cation  for  intervention  pursuant  to  the 
provisions  of  9  1025.33. 

(2)  Appeal  from  such  a  ruling  may  be 
sought  by  filing  with  the  Commission  a 
petition  for  review,  not  to  exceed  fifteen 
(15)  pages,  including  appendices,  etc., 
witl^  five  (5)  days  after  notice  of  the 
Presiding  Officer’s  ruling.  An  answer 
thereto  may  be  filed  within  five  (5)  days 
after  service  of  the  Presiding  Officer’s 
ruling.  Answers  thereto  may  be  filed 
within  five  (5)  days  after  service  of  the 
petition  for  review.  The  Commission 
may  thereupon,  in  its  discretion,  enter¬ 
tain  or  deny  review.  Commission  review, 
if  granted,  will  be  confined  to  the  peti¬ 
tion  and  answer  thereto,  without  oral 
argument  or  further  briefs,  unless  other¬ 
wise  ordered  by  the  Commission. 

(c)  Petitions  for  review.  Except  as 
provided  in  paragraph  (b)  of  this  sec¬ 
tion,  petitions  for  review  of  a  ruling  by 
Presiding  Officer  may  be  allowed  only 
upon  request  made  to  the  Presiding  Offi¬ 
cer  and  a  determination  by  the  Presid¬ 
ing  Officer  in  writing,  with  justification 
in  support  thereof,  that  the  ruling  in¬ 
volves  a  controlling  question  of  law  or 
policy  as  to  which  there  is  substantial 
ground  for  differences  of  opinion  and 
that  an  immediate  appeal  from  the  rul¬ 
ing  may  materially  advance  the  ulti¬ 
mate  termination  of  the  litigation  or 
that  subsequent  review  will  be  an  inade¬ 
quate  remedy.  Petitions  for  review  may 
be  filed  in  writing  not  to  exceed  fifteen 
(15)  pages.  Including  appendices  etc., 
within  five  (5)  days  after  service  of  the 
Presiding  Officer’s  ruling.  Answers 
thereto  may  be  filed  within  five  (5)  days 
after  service  of  the  petition  for  review. 
The  Commission  may  thereupon,  in  its 
discretion,  entertain  or  deny  review. 
Commission  review,  if  granted,  will  be 
confined  to  the  petition  and  answer 
thereto,  without  oral  argument  or  further 
briefs,  unless  otherwise  ordered  by  the 
Commission. 

(d)  Proceedings  not  stayed.  A  petition 
for  review  and  appeal  hereunder  shall 
not  stay  proceedings  before  the  Presid¬ 
ing  Officer  unless  the  Presiding  Officer 
or  the  Commission  shall  so  order. 
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§  1025.44  Summary  jodgment. 

(a)  Any  party  to  an  adjudicatory  pro¬ 
ceeding  may  move  with  or  without  sup¬ 
porting  affidavits  for  a  sununary  Judg¬ 
ment  in  its  favor  upon  all  or  any  part 
of  the  issues  being  adjudicated.  Enforce¬ 
ment  Counsel  may  so  move  at  any  time 
after  thirty  (30)  days  following  issuance 
of  the  notice  of  enforcement  and  any 
party  respondent  may  so  move  at  any 
time  after  issuance  of  said  notice.  Any 
such  motion  by  any  party,  however,  must 
be  filed  at  least  twenty  (20)  days  before 
the  date  fixed  for  the  adjudicatory 
hearing. 

(b)  Any  other  party  may,  within  ten 
(10)  days  after  service  of  the  motion, 
file  an  answer  thereto  supported  by  op¬ 
posing  affidavits.  The  Presiding  Officer 
may,  in  his  or  her  discretion,  set  the 
matter  for  oral  argument  and  call  for 
the  submission  of  briefs  or  memoranda. 
An  order  granting  siunmary  judgment 
may  be  Issued  if  the  pleadings  and  any 
depositions,  answers  to  Interrogatories, 
admissions  on  file,  and  affidavits  show 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving  party 
is  entitled  to  summary  Judgment  as  a 
matter  of  law.  A  siunmary  Judgment 
shall  ccmstltute  the  Initial  decision  of 
the  Presiding  Officer  and  may  be  ren¬ 
dered  on  the  issue  of  violation  alone, 
although  there  remains  a  genuine  issue 
as  to  the  nature  and  extent  of  relief. 

Subpart  E — Discovery;  Compulsory 
Process 

§  1025.51  Discovery  and  production  of 
documents. 

Upon  request  of  any  party  showing 
good  cause  therefor,  at  the  prehearing 
conference  or  otherwise  upon  notice  to 
all  other  parties,  the  Presiding  Officer 
may  direct  any  party  to  produce  and 
permit  the  inspection  and  copying  or 
photographing,  by  or  on  behalf  of  the 
moving  party,  of  any  designated  docu¬ 
ments,  papers,  books,  accounts,  letters, 
photographs,  objects,  or  tangible  things, 
not  privileged,  which  constitute  or  con¬ 
tain  evidence  relating  to  any  matter,  not 
privileged,  which  is  relevant  to  the  sub¬ 
ject  matter  involved  in  the  pending 
proceeding,  and  which  are  in  the  party’s 
possession,  castody  or  control.  The  order 
shall  specify  the  time,  place,  and  manner 
of  making  the  inspection  and  taking  the 
copies  and  photographs  and  may  pre¬ 
scribe  such  terms  and  conditions  as  are 
Just.  In  lieu  of  such  inspections,  the 
material  may  be  produced  in  exhibit 
form  and  served  upon  all  parties  to  a 
formal  proceeding.  Such  exhibits  may 
also,  upon  request  of  any  party,  be  of¬ 
fered  in  evidence  at  a  hearing. 

§  1025.52  Depositions  and  written  in¬ 
terrogatories. 

(a)  When  justified.  At  any  time  after 
issue  has  been  Joined,  the  Presiding  Offi¬ 
cer,  in  his  or  her  discretion,  may,  upon 
application  of  any  party,  order  the  tak¬ 
ing  of  a  deposition,  the  production  of 
documents  or  the  service  of  written  in¬ 
terrogatories  upon  the  deponent.  Such 
order  may  be  entered  upon  a  showing 
that  the  deposition  or  written  interroga¬ 


tories  are  necessary  for  purposes  of  pre¬ 
paring  the  case  for  hearing.  Such  order 
may  also  be  entered  in  extraordinaxy  cir¬ 
cumstances  to  preserve  relevant  evidence 
upon  a  showing  that  there  is  substantial 
reason  to  believe  that  such  evidence 
could  not  be  presented  through  a  wit¬ 
ness  at  the  hearing.  Depositions  may  be 
taken  orally  before  any  person  having 
power  to  administer  oaths  who  may  be 
designated  by  the  Presiding  Officer. 
Answers  to  written  interrogatories  and 
cross-interrogatories  shall  be  duly  sub¬ 
scribed  and  verified  by  the  deponent. 

(b)  Form  of  application.  Any  party 
desiring  to  take  a  deposition  or  serve 
written  Interrogatories  upon  an  oppo¬ 
nent  shall  make  application  in  writing 
to  the  Presiding  Officer,  setting  forth 
the  Justification  therefor,  the  time  when, 
the  place  where,  and  the  name  and  ad¬ 
dress  of  the  officer  before  whom  the 
deposition  is  desired.  The  application 
shall  include  also  the  name  and  address 
of  each  proposed  deponent  and  the  sub¬ 
ject  matter  concerning  which  each  is 
expected  to  depose  and  a  proposed  form 
of  order  to  be  issued  by  the  Presiding 
Officer.  Such  application  should  be 
served  upon  the  representative  of  the 
deponent  or  the  deponent  if  a  repre¬ 
sentative  has  not  entered  an  appearance. 

(c)  Ruling  on  application.  Such  order 
as  the  Presiding  Officer  may  issue  for 
taking  a  deposition  shall  state  the  cir¬ 
cumstances  warranting  its  being  taken, 
and  shall  designate  the  time  when,  the 
place  where,  and  the  officer  before  whom 
it  will  be  taken,  and  shall  show  the 
name  and  address  of  each  person  ex¬ 
pected  to  appear  and  the  subject  matter 
with  regard  to  which  each  is  expected 
to  depose.  The  time  designated  shall 
allow  not  less  than  five  (5)  days  from 
date  of  service  of  the  order  when  the 
deposition  is  to  be  taken  within  the 
United  States,  and  not  less  than  fifteen 
(15)  days  when  the  disposition  is  to  be 
taken  elsewhere.  The  order  may  pro¬ 
vide  that  the  application  may  be  satisfied 
by  the  service  of  responses  to  written 
Interrogatories. 

(d)  Taking  of  deposition.  Each  depo¬ 
nent  shall  be  duly  sworn,  and  subject  to 
the  provisions  of  §  1025.33,  any  party 
shall  have  the  right  to  cross-examine. 
Objections  to  questions  or  documents 
shall  be  in  short  form,  stating  the 
grounds  of  objections  relied  upon.  The 
questions  propounded  and  the  an¬ 
swers  thereto,  together  with  all  objec¬ 
tions  made  (but  not  including  argument 
or  debate),  shall  be  reduced  to  writing 
and  certified  by  the  officer  before  whom 
the  deposition  was  taken.  Thereafter,  the 
officer  shall  forward  the  deposition  and 
one  (1)  copy  Uiereof  to  the  party  at 
whose  instance  the  deposition  was  taken, 
and  shall  forward  one  (1)  copy  thereof 
to  the  representative  of  each  other  party 
who  was  present  or  represented  at  the 
taking  of  the  deposition. 

(e)  Deposition  to  preserve  evidence.  A 
deposition  taken  to  preserve  relevant  evi¬ 
dence  which  any  party  intends  to  offer 
in  evidence  may  be  corrected  in  the  man¬ 
ner  provided  by  §  1025.(J4(b) .  Any  such 
deposition  shall,  in  addition  to  the  other 


required  procedures,  be  read  to  or  by 
the  deponent  and  subscribed  to  by  the 
deponent  if  the  party  intending  to  offer 
it  in  evidence  so  notifies  the  officer  before 
whom  the  deposition  was  taken. 

(f)  Offering  deposition  in  evidence. 
Subject  to  appropriate  rulings  on  such 
objections  to  the  questions  and  answers 
as  were  noted  at  the  time  the  deposition 
was  taken  or  as  may  be  valid  when  it  is 
offered,  a  deposition  taken  to  preserve 
relevant  evidence,  or  any  part  thereof, 
may  be  offered  in  evidence  against  any 
party  who  was  present  or  represented 
at  the  taking  of  the  deposition  or  who 
had  due  notice  thereof,  if  the  Presiding 
Officer  finds'; 

( 1 )  That  the  deponent  is  dead ; 

(2)  That  the  deponent  Is  out  of  the 
United  States  or  is  located  at  such  a  dis¬ 
tance  that  the  deponent’s  attendance 
would  be  impractical,  unless  it  appears 
that  the  absence  of  the  deponent  was 
procured  by  the  party  offering  the 
deposition; 

(3)  That  the  deponent  is  unable  to 
attend  or  testify  because  of  age,  sickness. 
Infirmity,  or  imprisonment; 

(4)  That  the  party  offering  the  de¬ 
position  has  been  unable  to  procure  the 
attendance  of  the  deponent  by  subpoena; 
or 

(5)  That  such  exceptional  cirexun- 
stances  exist  as  to  make  it  desirable,  in 
the  interest  of  Justice  and  with  due  re¬ 
gard  to  the  importance  of  presenting  the 
testimony  of  witnesses  orally  in  open 
hearing,  to  allow  the  deposition  to  be 
used. 

§  1025.53  Subpoenas. 

(a)  Subpoenas  ad  testificandum.  Sub¬ 
poenas  ad  testificandmn  requiring  a  per¬ 
son  to  appear  and  depose  or  testify  at  the 
taking  of  a  deposition  or  at  an  adjudica¬ 
tive  hearing  may  be  duly  served  by  any 
party  or  representative  with  one  copy  to 
be  provided  to  the  Presiding  Officer  and 
the  original  to  be  presented  to  the  official 
reporter  at  the  hearing. 

(b)  Subpoenas  duces  tecum.  (1)  Ap¬ 
plication  for  issuance  of  a  subpoena  re¬ 
quiring  a  person  to  apjjear  and  depose 
or  testify  and  to  produce  specified  docu¬ 
ments,  papers,  books,  or  other  physical 
exhibits  at  the  making  of  a  deposition, 
or  at  an  adjudicative  hearing,  shall  be 
made  in  writing  to  the  Presiding  Officer 
with  service  upon  the  witness  or  the  rep¬ 
resentative  of  the  witness  if  an  appear¬ 
ance  has  been  entered  and  shall  specify 
as  exactly  as  possible  the  material  to  be 
produced,  showing  the  general  relevancy 
of  the  material  and  the  reasonableness 
of  the  scope  of  the  subpoena.  Any  mo¬ 
tion  to  limit  or  quash  such  subpoena  shall 
be  filed  within  ten  (10)  days  after  service 
thereof,  or  within  such  other  time  as  the 
Presiding  Officer  may  allow. 

(2)  Subpoenas  duces  tecum  may  be 
used  by  any  party  for  purposes  of  dis¬ 
covery  or  for  obtaining  documents, 
papers,  books  or  other  physical  exhibits 
for  use  in  evidence,  or  for  both  purposes. 
When  used  for  discovery  purposes,  a  sub¬ 
poena  may  require  a  person  to  produce 
and  permit  the  inspection  and  copying 
of  nonprlvUeged  documents,  papers. 
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books  or  other  physical  exhibits  which 
constitute  or  contain  evidence  relevant 
to  the  subject  matter  involved  and  which 
are  in  the  possession,  custody,  or  control 
of  such  person. 

§  1023.54  Rulings  on  applications  for 

compulsory  process. 

Applications  for  orders  requiring  the 
taking  of  depositions  pursuant  to  the 
provisions  of  §  1025.52  and  applications 
for  the  issuance  of  subpoenas  pursuant 
to  the  provisions  of  §  1025.53  (o^er  than 
as  provided  in  §§  1025.55  and  1025.56) 
shall  be  ruled  upon  by  the  Presiding 
Officer  or,  in  the  event  the  Presiding 
Officer  is  not  available,  by*  the  Chief 
Administrative  Law  Judge,  or  such  other 
Administrative  Law  Judge  as  the  Chief 
Administrative  Law  Judge  may  desig¬ 
nate. 

§  102.3.55  Applications  for  subpoenas 
for  records  of  the  Commission  and 
for  appearance  of  Cx>ni  mission  em¬ 
ployee*. 

(a)  Form.  An  application  for  issuance 
of  a  subpKtena  requiring  the  production 
of  documents,  papers,  books,  physical  ex¬ 
hibits,  or  other  material  in  the  records 
of  the  Consiuner  Product  Safety  Com¬ 
mission,  or  for  the  issuance  of  a  sub¬ 
poena  requiring  the  appearance  of  an 
official  or  employee  of  the  Commission, 
shall  be  made  in  the  form  of  a  written 
motion  filed  in  accordance  with  the  pro¬ 
visions  of  §  1025.42  (a)  and  (b). 

(b)  Content.  The  motion  shall  specify 
as  exactly  as  possible  the  material  to  be 
produced,  the  nature  of  the  information 
to  be  disclosed,  or  the  expected  testi¬ 
mony  of  the  Commission  official  or  em¬ 
ployee,  and  shall  contain  a  statement 
showing  the  general  relevancy  of  the 
material,  information,  or  testimony,  and 
the  reasonableness  of  the  scope  of  the 
application,  together  with  a  showing  that 
such  material,  information,  or  testimony 
is  not  available  from  other  sources  by 
voluntary  methods  or  pursuant  to 
S  1025.54. 

(c)  Rulings.  Such  applications  (in  the 
form  of  written  motions)  shall  be  ruled 
upon  by  the  Presiding  Officer  or,  in  the 
event  the  Presiding  Officer  is  not  avail¬ 
able,  by  the  Chief  Administrative  Law 
Judge  or  such  other  Administrative  Law 
Judge  as  the  Chief  Administrative  Law 
Judge  may  designate.  To  the  extent  that 
the  motion  is  granted,  the  Presiding 
Officer  shall  provide  such  terms  and  con¬ 
ditions  for  the  production  of  the  mate¬ 
rial,  the  disclosure  of  the  information,  or 
the  appearance  of  the  Commission  of¬ 
ficial  or  employee,  as  may  appear  neces¬ 
sary  and  appropriate  for  the  protection 
of  the  public  interest. 

§  1025.56  .\ppliration8  for  apprarancr 
of  other  government  officiaU. 

(a)  Form.  An  application  by  any  party 
for  the  issuance  of  a  subpoena  returnable 
to  an  official  or  employee  of  any  govern¬ 
mental  agency  in  an  official  capacity, 
other  than  to  an  official  or  employee  of 
the  Consumer  Product  Safety  Commis¬ 
sion,  shall  be  made  in  the  form  of  a 
written  motion  filed  in  accordance  with 
the  provisions  of  §  1025.42(a). 


(b)  Content  and  disposition.  The  mo¬ 
tion  shall  contain  a  statement  of  the 
necessity  for  and  the  relevancy  of  the 
expected  testimony  or  the  specified 
material  and  shall  be  ruled  upon  by  the 
Presiding  Officer. 

§  1025.57  Consequences  of  failure  to 
comply  with  orders. 

(a)  If  a  party  or  an  official  or  agent 
of  a  party  fails  to  comply  with  an  order 
including,  but  not  limited  to,  an  order 
for  the  taking  of  a  deposition,  written 
interrogatories,  the  production  of  docu¬ 
ments,  or  an  order  to  comply  with  a 
subpoena,  the  Presiding  Officer  or  the 
Commission,  or  both,  for  the  purpose 
of  permitting  resolution  of  relevant  is¬ 
sues  and  disposition  of  the  proceeding 
without  unnecessary  delay  despite  such 
failure,  may  take  such  action  in  regard 
thereto  as  is  just,  including  but  not 
limited  to  the  following: 

(1)  Infer  that  the  admission,  testi¬ 
mony,  documents  or  other  evidence 
would  have  been  adverse  to  the  party; 

(2)  Rule  that  for  the  piuposes  of  the 
proceeding,  the  matter  or  matters  con¬ 
cerning  which  the  order  or  subpoena 
was  issued  be  taken  as  established  ad¬ 
versely  to  the  party; 

(3)  Rule  that  the  party  may  not  in¬ 
troduce  into  evidence  or  otherwise  rely, 
in  support  of  any  claim  or  defense,  upon 
testimony,  by  such  party,  officer,  or 
agent,  or  the  documents  or  other 
evidence ; 

(4)  Rule  that  the  party  may  not  be 
heard  to  object  to  introduction  and  use 
of  secondary  evidence  to  show  what  the 
withheld  admission,  testimony,  docu¬ 
ments,  or  other  evidence  would  have 
shown;  and 

(5)  Rule  that  a  pleading,  or  part  of  a 
pleading,  or  a  motion  or  other  submis¬ 
sion  by  the  party,  concerning  which  the 
order  or  subpoena  was  Issued,  be 
stricken,  or  that  decision  on  the  plead¬ 
ings  be  rendered  against  the  party,  or 
both. 

(b)  Any  such  action  may  be  taken  by 
written  or  oral  order  issued  in  the  course 
of  the  proceeding  or  by  Inclusion  in  an 
initial  decision  of  the  Presiding  Officer 
or  an  order  or  opinion  of  the  Commis¬ 
sion.  The  parties  may  seek  and  Presiding 
Officers  may  grant  such  of  the  foregoing 
means  of  relief  or  other  appropriate  re¬ 
lief  as  may  be  sufficient  to  compensate 
for  the  lack  of  withheld  testimony,  doc¬ 
uments.  or  other  evidence.  If  in  the 
Presiding  Officer’s  opinion  such  relief 
would  not  be  sufficient,  the  Presiding 
Officer  should  certify  to  the  Commission 
a  request  that  court  enforcement  of  the 
subpoena  or  desi>osition  be  sought. 

§  102.3. .38  Orders  requiring  witnesses  to 
testify  or  provide  other  information 
and  granting  immunity. 

(a)  Where  Enforcement  Counsel  de¬ 
sires  the  issuance  of  an  order  requiring 
a  witness  or  deponent  to  testify  or  pro¬ 
vide  other  information  upon  being 
granted  immunity  from  prosecution 
under  Title  18,  United  States  code, 
section  6002,  Enforcement  Counsel  may 
apply  to  the  Presiding  Officer  for  an  ap¬ 
propriate  order  upon  a  showing; 


(1)  That  the  testimony  or  other  in¬ 
formation  sought  from  a  witness  or  de¬ 
ponent,  or  prospective  witness  or  depo¬ 
nent,  may  be  necessary  to  the  public 
interest;  and 

(2)  That  such  individual  has  refused 
or  is  Ukely  to  refuse  to  testify  or  provide 
such  information  on  the  basis  of  that 
individual’s  privilege  against  self-in¬ 
crimination.  Upon  application  to  and  ap¬ 
proval  by  the  Attorney  General  of  the 
United  States,  the  Presiding  Officer  is 
authorized  to  issue  an  order  requiring 
the  witness  or  deponent  to  testify  or  pro¬ 
vide  other  information  and  to  grant  im¬ 
munity  from  prosecution  when  the  wit¬ 
ness  or  deponent  has  invoked  the  privi¬ 
lege  against  self -incrimination  and  it 
cannot  be  determined  that  such  privilege 
was  improperly  invoked. 

(b)  Requests  by  counsel  other  than 
Enforcement  Counsel  for  an  order  re¬ 
quiring  a  witness  to  testify  or  provide 
other  information  and  granting  immu¬ 
nity  imder  Title  18,  United  States  Code, 
section  6002,  may  be  made  to  the  Pre¬ 
siding  Officer  upon  notice  to  opposing 
parties.  When  such  requests  are  made, 
the  Presiding  Officer  is  authorized  to 
determine: 

(1)  That  the  testimony  or  other  in¬ 
formation  sought  from  a  witness  or  de¬ 
ponent,  or  prospective  witness  or  de¬ 
ponent,  may  be  necessary  to  the  public 
interest;  and 

(2)  That  such  individual  has  refused 
or  is  likely  to  refuse  to  testify  or  provide 
such  information  on  the  basis  of  the 
privilege  against  self -incrimination,  and, 
upon  making  such  determinations,  to  re¬ 
quest  through  the  Commission’s  General 
Counsel,  approval  by  the  Attorney  Gen¬ 
eral  for  the  issuance  of  an  order  requir¬ 
ing  a  witness  to  testify  or  provide  other 
information  and  granting  immunity  and. 
after  the  Attorney  General  (or  his 
designee)  has  granted  such  approval,  to 
issue  such  order  when  the  witness  or 
deponent  has  invoked  the  privilege 
against  self-incrimination  and  it  caimot 
be  determined  that  such  privilege  was 
improperly  invoked. 

Subpart  F — Hearings 
§  1025.61  General  rules. 

(a)  Public  hearings.  All  hearings  in 
adjudicative  proceedings  shall  be  public 
unless  otherwise  ordered  by  the  Commis¬ 
sion  or  the  Presiding  Officer. 

(b)  Expedition.  Hearings  shall  proceed 
with  all  reasonable  expedition,  and  inso¬ 
far  as  practicable  and  with  due  regard 
to  the  convenience  of  the  parties,  shall  be 
held  at  one  place  and  shall  continue,  ex¬ 
cept  for  imusual  circiunstances,  without 
suspension  until  concluded. 

(c)  Rights  of  parties.  Every  party  shall 
have  the  right  of  due  and  timely  notice 
and  every  party,  except  those  intervenors 
whose  rights  may  be  limited  by  order  is¬ 
sued  under  S  1025.33,  shall  have  the  right 
to  conduct  such  cross-examination  as 
may  be  required  for  a  full  and  true  dis¬ 
closure  of  the  facts,  presentation  of  oral 
or  written  evidence,  objection,  motion, 
argument,  and  all  other  rights  essential 
to  a  fair  hearing. 
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(d)  Adverse  toitnesses.  An  adverse 
party,  or  an  officer,  agent,  or  employee 
thereof,  and  any  wltneea  vdio  appears  to 
be  hostile,  unwilUng ,  or  evasive,  may  be 
Interrogated  by  leading  questions  and 
may  also  be  contradicted  and  Impeached 
by  the  party  calling  him  or  her. 

§  1025.62  Powers  and  duties  of  Presid¬ 
ing  Officers. 

(а)  General.  Presiding  Officers  shall 
have  the  duty  to  conduct  full,  fair  and 
impartial  hearings,  to  take  appropriate 
action  to  avoid  unnecessary  del^  in  the 
disposition  of  proceedings,  and  to  main¬ 
tain  order.  They  shall  have  all  powers 
necessary  to  that  end.  Including  the  fol¬ 
lowing  powers: 

(1)  To  administer  oaths  and  affirma¬ 
tions; 

(2)  To  issue  subpoenas; 

(3)  To  take  or  to  cause  depositions  to 
be  taken; 

(4)  To  rule  upon  offers  of  proof  and 
receive  relevant,  competent,  and  proba¬ 
tive  evidence; 

(5)  To  regulate  the  coiurse  of  the  hear¬ 
ings  and  the  conduct  of  the  parties  and 
their  representatives  therein; 

(б)  To  hold  conferences  for  simplifi¬ 
cation  of  the  issues,  settlement  of  the 
proceedings,  or  any  other  proper 
purposes; 

(7)  To  consider  and  rule,  orally  or  in 
writing,  upon  all  procedural  and  other 
motions  appropriate  in  an  adjudicative 
proceeding,  including  motions  to  open 
defaults; 

(8)  To  issue  initial  decisions,  rulings 
and  orders,  as  appropriate; 

(9)  To  certify  questions  to  the  Com¬ 
mission  for  its  determination;  and 

(10)  To  take  any  action  authorized 
by  the  rules  in  this  part  or  in  conform¬ 
ance  with  the  provisions  of  Title  5,  United 
States  Code,  sections  551  through  559. 

(b)  Exclusion  of  parties  by  Presiding 
Officer.  The  Presiding  Officer  shall  have 
the  authority,  for  good  cause  stated  on 
the  record,  to  exclude  from  participation 
in  a  particffiar  proceeding  any  party 
and/or  representative  who  shall  violate 
the  requirements  of  §  1025.16.  Any  party 
and/or  representative  so  excluded  may 
appeal  to  the  Commission  in  accordance 
with  the  provisions  of  §  1025.43.  If  the 
representative  of  a  party  is  excluded,  the 
hearing  shall  be  suspended  for  a  rea¬ 
sonable  time  so  that  the  party  may  ob¬ 
tain  another  representative. 

(c)  Substitution  of  Presiding  Officer. 
In  the  event  of  the  substitution  of  a  new 
Presiding  Officer  for  the  one  originally 
designated,  any  motion  predicated  upon 
such  substitution  shall  be  made  within 
five  (5)  days  thereafter. 

(d)  Interference.  In  the  performance 
of  their  adjudicative  functions.  Admin¬ 
istrative  Law  Judges  shall  not  be  respon¬ 
sible  to  or  subject  to  the  supervision  or 
direction  of  any  officer,  employee,  or 
agent  engaged  in  the  performance  of 
investigative  or  prosecuting  functions 
for  the  Commission,  and  all  directions  by 
the  Commission  to  Administrative  Law 
Judges  concerning  any  adjudicative  pro¬ 
ceeding  shall  appear  on  and  be  made  a 
part  of  the  record. 


(e)  Disqualification  of  Presiding  Offi¬ 
cers.  (1)  When  Presiding  Officers  deem 
themstives  disqualified  to  preside  in  a 
particular  proceeding,  they  shall  with¬ 
draw  therefrom  by  notice  on  the  record 
and  shall  notify  the  Chief  Administra¬ 
tive  Law  Judge  of  such  withdrawal. 

(2)  Whenever  any  party  shall  deem 
the  Presiding  Officer  for  any  reason  to 
be  disqualified  to  preside,  or  to  continue 
to  preside,  in  a  particular  proceeding, 
such  party  may  file  with  the  Secretary 
of  the  Commission  a  motion  to  disqualify 
and  remove  by  affidavits  setting  forth 
the  alleged  grounds  for  disqualification. 
Copy  of  the  motion  shall  be  served  by 
the  Commission  on  the  Presiding  Officer 
whose  removal  is  sought,  and  the  Pre¬ 
siding  Officer  shall  have  ten  (10)  days 
from  such  service  within  which  to  reply. 
If  the  Presiding  Officer  does  not  dis¬ 
qualify  himself  or  herself  within  ten  (10) 
days,  then  the  Commission  shall 
promptly  determine  the  validity  of  the 
grounds  allied,  either  directly  or  on 
the  report  of  another  Presiding  Officer 
appointed  to  conduct  a  hearing  for  that 
purpose. 

§  1025.63  Evidence. 

(a)  Burden  of  proof.  Enforcement 
Counsel  shall  have  the  burden  of  proof 
to  sustain  the  violations  alleged  in  the 
notice  of  enforcement,  but  the  proponent 
of  any  factual  proposition  shall  be  re¬ 
quired  to  sustain  the  burden  of  proof 
with  respect  thereto. 

(b)  Admissibility.  Relevant,  material, 
and  reUable  evidence  shall  be  admitted. 
Irrelevant,  immaterial,  unreliable,  cumu¬ 
lative  and  unduly  repetitious  evidence 
shall  be  excluded.  Immateri^d  or  irrele¬ 
vant  parts  of  an  otherwise  admissible 
document  shall  be  segregated  and  ex¬ 
cluded  so  far  as  practicable. 

(c)  Information  obtained  in  investi¬ 
gations.  Enforcement  Counsel  may  dis¬ 
close  documents,  papers,  books,  physical 
exhibits,  or  other  materials  or  informa¬ 
tion  obtained  by  the  Commission  staff 
which  are  not  privileged  under  the  Com¬ 
mission’s  procedures  vmder  the  Freedom 
of  Information  Act. 

(d)  Official  notice.  When  any  decision 
of  a  Presiding  Officer  or  the  Commission 
rests,  in  whole  or  in  part,  upon  the  tak¬ 
ing  of  official  notice  of  a  material  fact 
not  appearing  in  evidence  or  on  the 
record,  an  opportunity  to  disprove  such 
noticed  fact  shall  be  granted  any  party 
making  timely  motion  therefor. 

(e)  Objections.  Objections  to  evidence 
shall  be  timely  Interposed.  They  shall 
briefly  include  the  groimds  relied  upon, 
but  argmnent  or  debate  on  objections 
need  not  be  transcribed  and  included  in 
the  record,  except  in  the  discretion  of 
the  Presiding  Officer.  Riilings  on  all  ob¬ 
jections  shall  appear  in  the  record. 

(f)  Exceptions.  Formal  exception  to 
an  adverse  ruling  is  not  required. 

(g)  Offer  of  proof.  WhMi  an  objection 
to  a  question  propoimded  to  a  witness 
is  sustained,  the  examining  party  may 
make  a  specific  offer  of  what  the  party 
expects  to  prove  by  the  smswer  of  the 
witness,  orally  or  in  writing.  Written 
offers  of  proof,  adequately  marked  for 


identification,  shall  be  retained  in  the 
record  so  as  to  be  available  for  consid- 
eratiem  by  any  reviewing  authority. 

§  1025.64  Rec<M^. 

(a)  Reporting  and  transcription. 
Hearings  shaU  be  stenographically  re¬ 
ported  and  transcribed  by  the  official 
reporter  of  the  Commission  under  the 
supervision  of  the  Presiding  Officer  and 
the  original  transcript  shall  be  a  part  of 
the  record  and  the  sole  (^cial  transcript. 
Copies  of  transcripts  are  available  from 
the  reporter  at  a  cost  not  to  exceed  the 
maximum  rates  fixed  by  contract  be¬ 
tween  the  Commission  and  the  reporter. 
In  accordance  with  section  11  of  the 
Federal  Advisory  Committee  Act  (Pub.  L. 
92-463,  5  U.S.C.  Appendix  I)  copies  of 
transcripts  may  be  made  by  members  of 
the  public  or  by  Cmnmission  personnel, 
whoi  available,  at  the  Office  of  the  Sec¬ 
retary  at  reproduction  costs  set  forth  in 
the  Commisslexx’s  procedures  under  the 
Freedom  of  Information  Act. 

(b)  Corrections.  Corrections  of  the 
official  transcript  may  be  made  only 
when  they  involve  errors  affecting  sub¬ 
stance  and  then  only  in  the  manner 
herein  provided.  CTorrections  may  be 
ordered  by  the  Presiding  Officer  or  agreed 
to  in  a  written  stipulation  signed  by  all 
parties  and  their  representatives.  Where 
the  parties  are  in  disagreement,  the 
Presiding  Officer  shall  determine  the  cor¬ 
rections  to  be  made  and  so  order.  Correc¬ 
tions  may  be  interllneated  in  the  official 
transcript  so  as  not  to  obUterate  the 
original  text. 

§  1025.65  In  camera  orders. 

(a)  Definition.  Except  as  hereinafter 
provided,  documents  and  testimony  made 
subject  to  in  camera  orders  are  not  made 
a  part  of  the  public  record,  but  are  kept 
confidential,  and  only  Enforcement 
Counsel,  respondents,  their  representa¬ 
tives,  and  authorized  Commission  per- 
sonnel  concerned  with  Commission  and 
judicial  review  shall  have  access  thereto. 
The  right  of  the  Presiding  Officer,  the 
Commission,  and  reviewing  courts  to  dis¬ 
close  in  camera  data  to  the  extent  nec¬ 
essary  for  the  proper  disposition  of  the 
proceeding  is  specifically  reserved. 

(b)  In  camera  treatment  of  documents 
and  testimony.  Presiding  Officers  shall 
have  authority,  but  only  in  those  unusual 
and  exceptional  circumstances  when 
good  cause  is  found  on  the  record,  to 
order  doexunents  or  oral  testimony  of¬ 
fered  in  evidence,  whether  admitted  or 
rejected,  to  be  placed  in  camera.  The 
order  shall  specify  the  date  on  which  in 
camera  treatment  expires  and  shall 
Include: 

(1)  A  description  of  the  documents 
and  testimony; 

(2)  Full  statement  of  the  reasons  for 
granting  in  camera  treatment;  and 

(3)  Full  statement  of  the  reasons  for 
the  date  on  which  in  camera  treatment 
expires. 

(c)  Disclosure  of  in  camera  informa-' 
tion.  Any  party  desiring  to  disclose  in 
camera  documents  or  testimony  to  ex¬ 
perts,  consultants,  prospective  witness. 


jfo.  142— Pt.  n - a 


FEDERAL  REGISTER,  VOL.  39,  NO.  142— TUESDAY,  JULY  23,  1974 


26856 


PROPOSED  RULES 


or  witnesses.  In  connection  with  the  pre¬ 
paration  and  preservation  of  the  party’s 
case  shall  make  application  to  the  Presi¬ 
ding  OfBcer  setting  forth  the  justification 
therefor.  In  luiusual  and  exceptional  cir¬ 
cumstances  the  Presiding  OfiBcer  may 
grant  such  application  for  good  cause 
found  and  may  enter  an  order  protect¬ 
ing  the  rights  of  the  affected  parties  and 
preventing  imnecessary  public  disclosure 
of  information.  In  camera  documents 
and  the  transcript  of  testimony  subject 
to  an  in  camera  order  shall  be  segregated 
from  the  public  record  and  filed  in  a 
sealed  envelope,  bearing  the  title  and 
docket  niunber  of  the  proceeding,  the 
notation  “fn  Camera  Record  imder 
S  1025.65”  and  the  date  on  which  in 
camera  treatment  expires. 

(d)  Release  of  in  camera  information. 

In  camera  documents  and  testimony 
shall  constitute  a  part  of  the  confidential 
records  of  the  Commission,  and  shall  be 
subject  to  the  provisions  of  the  Commis¬ 
sion’s  procedures  under  the  Freedom  of 
Information  Act. 

(e)  Briefing  of  in  camera  information. 
In  the  submission  of  proposed  findings, 
briefs,  or  other  papers,  all  parties  shall 
make  a  good  faith  attempt  to  refrain 
from  disclosing  the  specific  details  of  in 
camera  documents  and  testimony.  This 
shall  not  preclude  references  in  such  pro¬ 
posed  findings,  briefs,  or  other  papers  to 
such  documents  or  testimony  including 
generalized  statements  based  on  their 
contents.  To  the  extent  that  parties  con¬ 
sider  it  necessary  to  include  specific  de¬ 
tails  of  in  camera  data  in  their  presenta¬ 
tions,  such  data  shall  be  incorporated 
in  separate  proposed  findings,  briefs,  or 
other  papers  marked  “confidential,” 
which  shall  be  placed  in  camera  and  be¬ 
come  a  part  of  the  in  camera  record. 

§  1025.66  Proposed  findings,  conclu¬ 
sions,  and  order. 

Within  a  reasonable  time  after  the 
close  of  reception  of  the  evidence,  estab- 
hshed  by  the  Presiding  Officer,  but  not 
to  exceed  thirty  (30)  days  except  in  un¬ 
usual  circiunstances,  the  parties  may, 
simultaneously,  file  proposed  findings  of 
fact,  conclusions  of  law,  and  rule  or 
order,  together  with  reasons  therefor  and 
briefs  in  support  thereof.  Such  proposals 
shall  be  in  writing,  shall  be  served  upon 
all  parties,  and  shall  contain  adequate 
references  to  the  record  and  authorities 
relied  on.  Replies  to  the  proposed  find¬ 
ings  shall  be  served  within  fifteen  (15) 
days  thereafter  unless  otherwise  estab¬ 
lished  by  the  Presiding  Officer.  The 
parties  may  waive  either  or  both 
submissions. 

Subpart  G — Decision 
§  1025.71  Initial  decision. 

(a)  When  filed  and  when  effective. 
The  Presiding  Officer  shall  endeavor  to 
file  an  initial  decision  within  sixty  (60) 
days  after  service  ot  the  replies  to  the 
pn^iosed  findings  or  after  the  closing 
of  the  record,  if  proposed  findings  have 
been  waived.  The  initial  decision  shall 
bectHne  the  decision  of  the  Commission 


thirty  (30)  days  after  service  thereof  on 
the  parties  or  thirty  (30)  days  after  the 
filing  of  notice  of  appeal,  whichever  shall 
be  later,  unless  in  the  interim  a  party 
fiUng  such  a  notice  shall  have  perfected 
an  appeal  by  filing  an  appeal  brief,  or 
unless  the  Conunisslon  shall  have  issued 
an  order  placing  the  case  on  its  own 
docket  for  review  or  staying  the  effective 
date  of  the  decision. 

(b)  Content.  The  initial  decision 
should  be  based  upon  a  consideration  of 
the  entire  record  and  it  should  be  sup¬ 
ported  by  reliable,  probative,  and  sub¬ 
stantial  evidence.  It  should  include  a 
statement  of: 

(1)  Findings  and  conclusions,  as  well 
as  the  reasons  or  basis  therefor,  upon 
the  material  issues  of  fact,  law,  or  dis¬ 
cretion  presented  on  the  record,  and 

(2)  An  appropriate  rule  or  order. 

(c)  By  whom  made.  The  initial  deci¬ 
sion  shall  be  made  and  filed  by  the 
Presiding  Officer  who  presided  over  the 
hearings,  except  when  the  Presiding 
Officer  shall  have  become  unavailable  to 
the  Commission. 

(d)  Reopening  of  proceeding  by 
Presiding  Officer;  termination  of  juris¬ 
diction.  (1)  At  any  time  prior  to  the 
filing  of  the  initial  decision,  the  Presid¬ 
ing  Officer  may  reopen  the  proceeding 
for  the  reception  of  further  evidence. 

(2)  Except  for  the  correction  of  cleri¬ 
cal  errors,  the  jiulsdiction  of  the  Presid¬ 
ing  Officer  is  terminated  upon  the  filing 
of  the  initial  decision,  imless  and  until 
the  proceeding  is  remanded  to  the 
Presiding  Officer  by  the  Commission, 

§  1025.72  Appeal  from  initial  decision. 

(a)  Who  may  file;  notice  of  intention. 
Enforcement  Counsel  and  respondent 
may  appeal  an  initial  decision  to  the 
Commission.  Provided,  that  within  ten 
(10)  days  after  completion  of  service  of 
the  initial  decision  such  party  files  a 
notice  of  intention  to  appeal.  Intervenors 
may  file  an  appeal  brief  if  an  appeal  is 
first  noticed  by  Enforcement  Counsel  or 
respondent,  or,  if  none  is  filed,  an  inter¬ 
vener  may  petition  the  Commission  for 
the  privilege  of  filing  an  appeal  brief. 

(b)  Appeal  brief.  ITie  appeal  shall  be 
in  the  form  of  a  brief,  filed  within  thirty 
(30)  days  after  completion  of  service  of 
the  initial  decision,  duly  served  upon  all 
parties.  The  appeal  brief  shall  contain, 
in  the  order  indicated,  the  following: 

(1)  A  subject  index  of  the  matters  in 
the  brief,  with  page  references,  and  a 
table  of  cases  (alphabetically  arranged), 
textbooks,  statutes,  and  other  material 
cited,  with  page  references  thereto; 

(2)  A  concise  statement  of  the  case; 

(3)  A  specification  of  the  position 
urged; 

(4)  The  argiunent,  presenting  clearly 
the  points  of  fact  and  law  relied  upon  in 
support  of  the  position  taken  on  each 
question,  with  specific  page  references 
to  the  record  and  the  legal  or  other  mate¬ 
rial  replied  upon;  and 

(5)  A  proposed  form  of  rule  or  order 
for  the  Commission’s  consideration  In 
lieu  of  the  rule  or  order  contained  in  the 
Initial  decision. 


(c)  Answering  brief.  Within  thirty 
(30)  days  after  service  of  the  appeal 
brief  upon  all  parties,  such  parties  may 
file  an  answering  brief  which  shall  also 
contain  a  subject  Index,  with  page  refer¬ 
ences,  and  a  table  of  cases  (alphabeti¬ 
cally  arranged) ,  textbooks,  statutes,  and 
other  material  cited,  with  page  refer¬ 
ences  thereto.  It  shall  present  clearly  the 
points  of  fact  and  law  relied  upon  in 
support  of  the  position  taken  on  each 
question,  with  specific  page  references  to 
the  record  and  legal  or  other  material 
relied  upon. 

(d)  Reply  brief.  Reply  briefs  shall  be 
limited  to  rebuttal  of  matters  in  answer¬ 
ing  briefs  and  will  be  received  if  filed  and 
served  within  seven  (7)  days  after  re¬ 
ceipt  of  the  answering  brief  or  on  the 
day  preceding  the  oral  argument,  which¬ 
ever  comes  first.  No  answer  to  a  reply 
brief  will  be  permitted. 

(e)  Length  of  briefs.  No  brief  in  ex¬ 
cess  of  sixty  (60)  pages.  Including  any 
appendices,  shall  be  filed  without  leave 
of  the  Commission. 

(f)  Oral  argument.  Oral  arguments 
will  be  held  in  all  cases  on  appeal  to  the 
Commission,  unless  the  Commission 
otherwise  orders  upon  its  own  initiative 
or  upon  request  of  any  party  made  at  the 
time  of  filing  the  party’s  brief.  Oral  argu¬ 
ments  before  the  Commission  shall  be 
reported  stenographlcally,  unless  other¬ 
wise  ordered,  and  a  member  of  the  Com¬ 
mission  absent  from  axi  oral  argument 
may  participate  in  the  consideration  and 
decision  of  the  appeal  in  any  case  in 
which  the  oral  argmnent  is  stenographi- 
cally  reported.  The  purpose  of  oral  argu¬ 
ment  is  to  emphasize  and  clarify  the 
written  argument  in  the  briefs  and  to 
answer  questions  of  the  Commission. 

§  1025.73  Review  of  initial  decision  in 
absence  of  appeal. 

The  Commission  may,  by  order,  place  a 
case  on  its  own  docket  for  review.  Such 
order  will  set  forth  the  scope  of  the  re¬ 
view  and  the  issues  which  will  be  con¬ 
sidered  and  will  make  provisions  for  the 
filing  of  briefs  if  deemed  appropriate  by 
the  Commission. 

§  1025.74  Decision  on  appeal  or  review. 

(a)  Upon  appeal  from  or  review  of  an 
initial  decision,  the  Commission  will  con¬ 
sider  such  parts  of  the  record  as  are  cited 
or  as  may  be  necessary  to  resolve  the  is¬ 
sues  presented  and,  in  addition,  will,  to 
the  extent  necessary  or  desirable,  exer¬ 
cise  all  the  powers  which  it  could  have 
exercised  if  it  had  made  the  initial 
decision. 

(b)  m  rendering  its  decision,  the  Com¬ 
mission  will  adopt,  modify,  or  set  aside 
the  findings,  conclusions,  and  rule  or 
order  contained  in  the  initial  decision, 
and  will  include  in  the  decision  a  state¬ 
ment  of  the  reasons  or  bases  for  its  ac¬ 
tion  and  any  concurring  and  dissenting 
opinions. 

(c)  In  those  cases  where  the  Commis¬ 
sion  believes  that  It  should  have  fiuther 
Information  or  additional  views  of  the 
parties  as  to  the  form  and  content  of  the 
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rule  or  order  to  be  Issued,  the  Commis¬ 
sion,  in  its  discretion,  may  withhold  final 
action  pending  the  receipt  of  such  addi¬ 
tional  information  or  views. 

§  1025.75  Reconsideration. 

Within  twenty  (20)  days  after  com¬ 
pletion  of  service  of  a  Commission  de¬ 
cision,  the  Enforcement  Counsel  or 
respondent  may  file  with  the  Commission 
a  petition  for  reconsideration  of  such 
decision,  setting  forth  the  relief  desired 
and  the  grounds  in  support  thereof.  Any 
petition  filed  under  this  subsection  must 
be  confined  to  new  questions  raised  by 
the  decision  or  final  order  and  upon 
which  the  petitioner  had  no  opportunity 
to  argue  before  the  Commission.  Any 
party  desiring  to  oppose  such  a  petition 
shall  file  an  answer  thereto  within  ten 
(10)  days  after  service  upon  the  party 
of  the  petition.  The  filing  of,  a  petition 
for  reconsideration  shall  not  "operate  to 
stay  the  effective  date  of  the  decision 
or  order  or  to  toll  the  running  of  any 
statutory  time  period  affecting  such  de¬ 
cision  or  order  unless  specifically  so  or¬ 
dered  by  the  Commission. 

§  1025.76  Effective  date  of  final  order. 

An  order  of  the  Commission  becomes 
final  upon  the  expiration  of  twenty  (20) 
days  after  its  Issuance,  or,  if  a  petition 
for  reconsideration  is  filed,  ten  (10)  days 
after  Commission  action  upon  such  pe¬ 
tition.  Any  respondent  against  whom  an 
order  has  been  issued  who  is  not  in  full 
compliance  with  such  order  on  and  after 
the  date  the  order  becomes  final  is  in 
violation  of  such  order,  and  is  subject 
to  an  immediate  action  for  the  civil  or 
criminal  penalties  provided  for  in  the 
applicable  Act. 

Subpart  H — Reopening  of  Proceedings 
§  1025.81  Authority. 

Except  while  pending  in  a  United 
States  court  of  appeals  on  a  petition  for 
review  (after  the  transcript  of  the  rec¬ 
ord  has  been  filed)  or  in  the  United 
States  Supreme  Court,  a  proceeding  may 
be  reopened  by  the  Commission  at  any 
time.  Such  a  reopening  may  be  either 
on  the  Commission’s  own  Initiative  or  on 


the  request  of  any  party  to  the 
proceeding. 

§  1025.82  Reopening. 

(a)  Before  statutory  review.  At  any 
time  prior  to  the  expiration  of  the  time 
allowed  for  filing  a  petition  for  review  or 
prior  to  the  filing  of  the  transcript  of 
the  record  of  a  proceeding  in  a  United 
States  court  of  appeals  pursuant  to  a 
petition  for  review,  the  Commission  may 
upon  its  own  initiative  and  without  prior 
notice  to  the  parties  reopen  the  pro¬ 
ceeding  and  enter  a  new  decision  modi¬ 
fying  or  setting  aside  the  whole  or  any 
part  of  the  findings  as  to  the  facts,  con¬ 
clusions,  rule,  order,  or  opinion  Issued 
by  the  Commission  in  such  proceeding. 

(b)  After  decision  has  become  final. 

(1)  Whenever  the  Commission  is  of  the 
opinion  that  changed  conditions  of  fact 
or  law  or  the  public  interest  may  require 
that  a  Commission  decision  containing 
a  rule  or  order  which  has  become  effec¬ 
tive,  or  an  order  which  has  become  final 
by  reason  of  court  afiBirmance  or  expira¬ 
tion  of  the  statutoiT  period  for  court  re¬ 
view  without  a  petition  for  review*  having 
been  filed,  or  a  Commission  decision  con¬ 
taining  an  order  dismissing  a  proceed¬ 
ing,  should  be  altered,  modified,  or  set 
aside  in  whole  or  in  part,  the  Commis¬ 
sion  will  serve  upon  each  person  subject 
to  such  decision  an  order  to  show  cause, 
stating  the  changes  it  proposes  to  make 
in  the  decision  and  the  reasons  they  are 
deemed  necessary.  Within  thirty  (30) 
days  after  service  of  such  order  to  show 
cause,  any  person  served  may  file  an  an¬ 
swer  thereto.  Any  person  not  responding 
to  the  order  within  the  time  allowed 
may  be  deemed  to  have  consented  to 
the  proposed  changes. 

(2)  Whenever  any  person  subject  to  a 
decision  containing  a  rule  or  order 
which  has  become  effective,  or  an  order 
which  has  become  final,  is  of  the  opinion 
that  changed  conditions  of  fact  or  law 
require  that  said  rule  or  order  be  altered, 
modified,  or  set  aside,  or  that  the  public 
Interest  so  requires,  such  person  may 
file  with  the  Commission  a  petition  re¬ 
questing  a  reopening  of  the  proceeding 
for  that  purpose.  The  petition  shall  state 


the  changes  desired,  the  grounds  there¬ 
for,  and  shall  include,  when  available, 
such  supporting  evidence  and  argument 
as  will  in  the  absence  of  a  contest  pro¬ 
vide  the  basis  for  a  Commission  decision 
on  the  petition.  Within  thirty  (30)  days 
after  service  of  such  petition.  Enforce¬ 
ment  Cotmsel  shall  file  an  answer. 

(3)  Whenever  an  order  to  show  cause 
or  petition  to  reopen  is  not  opposed,  or 
if  opposed  but  the  pleadings  do  not  raise 
issues  of  fact  to  be  resolved,  the  Com¬ 
mission,  in  its  discretion,  may  decide  the 
matter  on  the  order  to  show  cause  or 
petition  and  answer  thereto,  or  it  may 
serve  upon  the  parties  a  notice  of  hear¬ 
ing,  setting  forth  the  date  when  the  case 
will  be  heard.  Such  hearing  will  be 
limited  to  the  filing  of  briefs  but  may 
include  oral  argument  when  deemed 
necessary  by  the  Commission.  When  the 
pleadings  raise  substantial  factual 
issues,  the  Commission  will  direct  such 
hearings  as  it  deem  appropriate,  includ¬ 
ing  hearings  for  the  receipt  of  evidence 
by  it  or  by  a  Presiding  OflBcer.  Unless 
otherwise  ordered  and  Insofar  as  practi¬ 
cable,  such  hearings  before  a  Presiding 
OfiScer  to  receive  evidence  shall  be  con¬ 
ducted  in  accordance  with  the  rules  in 
this  part.  Upon  conclusion  of  hearings 
before  the  Presiding  Officer,  the  record 
and  the  Presiding  Officer’s  recommenda¬ 
tions  shall  be  certified  to  the  Commis¬ 
sion  for  final  disposition  of  the  matter. 

Comments  on  and  views  in  response 
to  this  notice  should  be  sent  preferably 
with  5  copies,  to  the  Secretary,  Con¬ 
sumer  Product  Safety  Commission, 
Room  1025,  1750  K  Street,  NW.,  Wash¬ 
ington,  D.C3.  20207.  Comments  will  be 
considered  only  if  they  are  received  by 
August  22, 1974.  Late  filed  comments  will 
not  be  considered.  All  comments  timely 
received  may  be  viewed  in  the  Office  of 
the  Secretary  during  normal  working 
hours,  Monday  through  Friday. 

Dated:  July  12,  1974. 

Sad  YE  E.  Dunn, 
Secretary,  Consumer  Product 
Safety  Commission. 

[FR  Doc.74-16354  Filed  7-22-74;8:46  am] 
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